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Editor’s Foreword 


T-he literature of politics has been one of the major forces 
in our national life. Much, of it, especially before the i86o’s, 
although polemic in purpose and form, contributed sig- 
nificantly to the shaping of governmental institutions and 
policies. Another main current in the hterature of politics 
emerged just over a century ago. We had by the 1820’s 
matured sufficiently to begin to review our own development 
as a nation. Scholars and lawyers became interested in the 
observation and appraisal of the institutional patterns of our 
political order. The new approach was reflected first in 
formal expositions of the Consdtution and later in hardly less 
formal analyses of the workings of government. As the state 
became more complex in its organization and more compre- 
hensive in its activities, observation and appraisal of gov- 
ernment were, however, too often channeled into rather rigid 
— and frequently narrow-categories of analysis. The influ- 
ence of cultural, economic, and social forces on political 
organization and procedure, the concept of government as 
the nexus of reconciliation or adjustment of conflicting ideas, 
interests, and institutions within a dynamic society such as 
ours, only incidentally aifected the scholarly "disciplines.” 
The attempt to apply to the American political scene the 
catholicity of outlook of an Aristotle or a Montesquieu is 
indeed yet to be made. “The art of governance” is all too 
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frequently identified with the minutiae of the government’s 

structure or procedure. 

There is one brilliant exception. Just a century ago this 
year there appeared the second volume of Alexis de Tocque- 
ville’s Democracy in America. His tmique contribution to 
our understanding of America — today no less than in the 
1830’s — was that he saw government in action as a focus of 
the desires and purposes of the people in all their daily mani- 
festations, as an agency for die democratic accommodation 
of cultural, economic, and social tensions within society. 

It is in this tradition that we who are co-operating in this 
series have thought it worth while to add to the already 
voluminous literature about American government. Current 
discussion of a “functional” approach to its study is in fact 
a return to the course which De Tocqueville charted as to 
how and with what tools government should be observed 
and appraised. 

No single refracting lens can, however, today catch all the 
variables in a political spectrum, the “invisible radiations” of 
which filter into every aspect of the hopes, desires, and pur- 
poses of a people bent on making the ideals and practices of 
democracy effective. We have sought to bring together, there- 
fore, in this series the special competence and the varied out- 
look of some of those who in recent years have been respon- 
sible in significant ways for setting government in action or of 
observing and appraising it as it functions in the many aspects 
of the nation’s life. The series as a whole should give citizens 
and students alike an adequate view of how our national gov- 
ernment functions. The individual volumes analyze the in- 
stitutional forms — constitutional, legislative, executive, ad- 
ministrative, and judicial— -at the critical points where they 
affect, often determine, the workings of a democratic system. 
The problems selected for discussion in the series are today, 
as they have been in the past, foci of public debate and 
political pressure. They are areas in which emergent ideas 
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and forces are molding the future of American democracy. 
We hope that these volumes will stimulate further analyses, 
more searching appraisals, and more informed judgments by 
our fellow citizens of today and tomorrow. 

The relation between public policy and the general welfare 
has again become, during the past decade, one of the central 
issues in American government. Legislative, executive, and 
judicial interpretations have given new life to a phrase in the 
Constitution which had for more than half a century lain dor- 
mant as an instrument of public policy. In the arena of na- 
tional action, varying concepts of the meaning of the general 
welfare once more emerged as battle cries of opposing 
interests. Professor Beard here illuminates the conflicts over 
its interpretation — and application to new experiments in 
economic and social policy — with the wider perspectives of 
the historical background of present-day ideas. He shows us 
that any broad and humane conception of the general wel- 
fare as a positive dynamic in legislative and administrative 
action is rooted in the view of the nature of man and of the 
state which has, for more than two centuries, nourished the 
democratic faith. How that view can be made effective in our 
own time is here examined — and reanimated. 

Phillips Bradley 

Queens College 
May, 




Preface 


The SEMcrioN and organization o£ materials for this volume 
— parts of which have appeared elsewhere — arc designed to 
emphasize certain aspects of political science which have a 
continuing interest, especially those with a particular rele- 
vance to our own times. They refer especially to one of the 
crucial questions of the immediate past, the reorientation of 
our ideas about the relations between public policy and the 
general welfare. The primary conceptions of the volume may 
be summarized as follows. We confront a crisis in political 
life and must restore ethics to its place in political thought. 
Whatever may be our scheme of thought, we work in a heri- 
tage of ideas and interests bequeathed to us from former 
times. Among these ideas, the idea of democracy is of 
primary importance to us today and its nature must be ex- 
plored. But democracy is only one element in the American 
system and we must consider other essentials. Two of the 
essentials are authority and liberty — power and freedom. 
The Constitution of the United States provides for both; in- 
deed, the very word “constitution” itself implies limited 
government. Hence it is useful to consider the Constitution 
as a system of power and as a system of liberty. Liberty is 
both cultural and economic; it pertains, for example, to free- 
dom of religious worship and to rights of property. The side 
of cultural liberty has been neglected and it is now ap- 
k 
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propriate to emphasize it. Constitutional liberty has been in- 
terpreted to mean economic laissez faire; this has been over- 
emphasized and it is appropriate to redress the balance. All 
powers granted by a constitution, whenever expressed in law, 
depend upon administration for enforcement; hence ad- 
ministration becomes central to the theory and practice of 
political science. 

Some obligations must be acknowledged: for Chapter I, 
to the Journal of Social Philosophy; for Chapter II, taken 
from my Open Door at Home, to The Macmillan Company; 
for Chapter III, to the Yale Review. Chapter IV is based 
upon my memorial lecture delivered in honor of Senator 
Bronson Cutting in 1936. Chapter V is taken from my ad- 
dress before the Congress on Education for Democracy, at 
Columbia University, in 1939. A portion of the chapter on 
administration was read at the Conference of the Govern- 
mental Research Association at Princeton in 1939. A few me- 
chanical changes have been made in preparing the manu- 
script as a part of the series. 

Chaeles A. Beard 

Hew Milford, Connecticut 
May, lg.fl 
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Chapter 1 

The Crisis in Political Thought 


For a long time many students o£ government imagined that 
politics could be made a kind o£ natural science, good always 
and everywhere, especially if their methods of research, com- 
pilation, and exposition were used persistently enough. As 
they toiled away at the business, this idea was a great inspira- 
tion and consolation to them. From time to time systems o£ 
thought were announced as sciences, perhaps as the real 
science at last. The system of natural liberty, expounded by 
many from John Locke to Adam Smith, was one. The utili- 
tarian scheme was another. Marxism was a third. Then 
fascism was announced as the real discovery and last word 
on the subject. 


The Intellectual Crisis 

Some of these systems have laid pretensions to inevitability. 
They claim to represent what is, not what ought to be. Indeed 
it is regarded as the crowning achievement of science to 
describe things as tliey actually are and will be, in spite of 
our little hopes, aspirations, and fears. According to such a 
system, ethics must be ruled out of account. That belongs to 
preachers. What is good in itself or beautiful, what ought to 
be on any ground of goodness, beauty, or utility — all this has 
nothing to do with science, Such ideas of the good and the 
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beautiful exist, of course, but “a real science” pays no atten- 
tion to them, unless it is the attention of contempt. 

But this kind of cocksureness is now in difficulty. Although 
it was criticized all through the nineteenth century, it has 
recently reached a state of internal and external disturbance 
which may be truly called a crisis. In our own times the ex- 
ponents of all systems of thought, including under that head 
all social and political philosophies, are now troubled by 
doubts. If they are still convinced that they have the truth, 
they nowhere find practice conforming to their theory with 
pleasing exactitude. Broad and sweeping as these generaliza- 
tions are, I believe that they fairly represent the intellectual 
state of Western civilization and the posture of objective 
realities in politics, economics, and human conduct. 

In a way, of course, the situation in which we find our- 
selves is by no means entirely novel. Skepticism and sophism 
have beset mankind with a high degree of constancy since 
the dawn of thought and systems of thought. The conflict 
between the ideal and the real, as Meinecke remarked long 
ago, has filled the history of centuries with tragedy. Aris- 
totles and Senecas have been scattered profusely through the 
ages. Even in the ninetenth century, John Stuart Mill had his 
John Ruskin, and Karl Marx had his Alfredo Pareto. But at 
the close of that “wonderful century” the pervading spirit 
of the West was optimism; despite the gloomy carping of 
Herbert Spencer, the economists of capitalism were on the 
whole rather well satisfied with themselves and the prospects 
before them. And, on the other hand, Marxians were unshak- 
able in the faith that they were on the right track and that 
things would turn out their way. Nor did Catholic exponents 
of the logical faith, though saddened or made angry by the 
march of liberalism and secularism, announce that the con- 
quest of the world by the Church Militant had been, after 
all, an idle dream. The note of the times was a note of 
assurance. 


THE CRISIS IN POLITICAL THOUGHT 


The note o£ our times is the note o£ questioning, i£ not a 
questioning of the faith, then at least of the possibility of 
subduing practice to the rules of the faith. It is true that 
many still speak bravely of recovery or of returning to the 
good old days or of the coming triumph of the proletariat, 
but the literature of each faction betrays corroding uncer- 
tainties, and the squabbles within factions disclose fissures 
in the verbal unities. This is not to say that any of the sys- 
tems is on the point of uirconditional surrender, but that all 
of them are having domestic difficulties. 

Let us take first the system of natm'e, the system of natural 
rights, which rose to a high pitch of enthusiasm and expec- 
tancy by the middle of the nineteenth century and could 
point to a large body of consistent practices. In theory and 
practice the range of this school was immense. Its assump- 
tions and ideas penetrated all departments of thought, even 
biology, for Darwin got his germinal idea from Malthus. Its 
assumptions and ideas found expression in constitutions, 
statutes, and judicial decisions. For example, the due-process 
clause of the Fourteenth Amendment was written by a pas- 
sionate exponent of natural rights, John A. Bingham; and 
for a long time judicial decisions under that provision en- 
forced the good old rule of “anarchy plus the police con- 
stable.” While Justice Holmes declared that the Fourteenth 
Amendment did not enact Mr. Herbert Spencer’s Social 
Statics, he was a mere dissenter. 

To the broad system of natural rights the practices of 
statesmen conformed in many places and in many relations, 
and in various respects they still do. Intransigent free traders 
seem to be few in number now, but probably a majority of 
the academic economists in the United States still believe in 
a “natural” system of international exchange and imagine 
that things would be better, if not all right, were the nations 
of the earth suddenly to lower their “trade barriers.” Despite 
the charges of collectivism hurled at the New Deal, tire lead- 
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ing advisers of President Roosevelt apparently have believed 
all along that the system of “natural” competition would 
bring prosperity, if certain speculative practices and specific 
abuses were forbidden by statute or administrative order. 

For readers familiar with the history of the past two hun- 
dred years, no additional illustrations are necessary. The sys- 
tem of natural rights has powerfully affected thought and 
practice in the Western world and is still powerfully repre- 
sented in both fields. Yet its empire is disintegrating. Its 
dominion has been and is being curtailed. In every quarter 
its assumptions and ideas are being challenged by both theory 
and practice. Nowhere, save perhaps in obscure corners, is 
a thick-and-thin defender of the system to be found. Over its 
details and implications devotees engage in endless and un- 
seemly wrangUng. In the presence of the items of practice, 
they are divided. Olympian certitude has exploded. 

A similar fate has befallen Marxism, itself a kmd of off- 
shoot from the system of nature. Like tlie latter, it, too, was 
long a mere theory, prophesying practice but unrepresented 
by practice. Its exponents, no doubt, quarreled violendy over 
the true milk of the word and over the correct exegesis, but 
as against other systems they preserved a fair degree of unity 
— while in the opposition. And Marxism also has exerted a 
powerful influence on theory and pracdce. As in the case of 
natural rights, it has penetrated all departments of drought, 
including mathematics, and has affected practice, positively 
and negatively. Its first great U'iumph was in Russia in 1917, 
and in fierce jubilation Marxism celebrated the coming 
triumph throughout the world. For a time all seemed to 
work in Russia according to the prognosis, and exponents 
redoubled their confidence in then- certitude. 

Then something happened to die dme schedule. Marxists 
in faith fell out among themselves over die correct line and 
over forms of practice under their immediate control. The 
breakdown and utter collapse of communism in Germany, 
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Italy, and other places, the violent split in Russia, the fierce 
conflicts o£ tongue and fist between the school o£ Stalin and 
the school of Trotsky, the rush of Stalinists in the United 
States to prove that they were as American as George Wash- 
ington and Thomas Jefferson, all conspired to shatter mono- 
lithic Marxist theory and praedee. Despite brave pamphlets 
and bold speech emanating from splinters and fragments, 
Marxists are utterly bewildered in the presence of pracdcal 
issues — tactics; and they are questioning the validity of a 
system of drought that cannot give them unequivocal direc- 
dons for correct actions. In fact the controversies among 
Communists are as bitter as the long-standing dispute be- 
tween Communists and Social Democrats. No more than in 
the case of the system of nature, has the world gone to suit 
the exponents of Marxism. 

Of the systems lying between natural liberty and Marxism, 
or outside as modifications, it is scarcely necessary to speak. 
They have all been affected by die upheaval of recent years. 
There was a time, for example, when an apostle of Henry 
George could say: “Change a single line in the statute books 
and you will bring prosperity to American farms and fac- 
tories.” I heard this said about thirty years ago. The speaker 
still lives but he no longer recites that line. It is doubtful 
whether many followers of Henry George would have the 
hardihood or the invincible faith necessary to offer the single 
tax as the one sure way to peace and prosperity now, at least 
without suffering some qualms of conscience. 

Only the system of fascism has the appearance of confi- 
dence and certitude, but it is scarcely a system. True enough, 
hundreds of volumes have been written in Germany and 
Italy in efforts to give the appearances of philosophy to a 
series of acts and verbal declarations. In essence, however, 
fascism is a combination of personal tyranny, state social- 
ism, great capitalism, militarism, and war. Besides, fascism 
is young, and through controlling the agencies of thought 
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it has up to the present succeeded in suppressing domestic 
criticism of its own proclamations. By following the methods 
of Bolshevist expediency, it generally avoids contradictions 
between theory and practice by declaring any practices in 
keeping with the theory. Probably there are many doubts in 
Italy and Germany; what will happen to unity and certitude 
when Hitler and Mussolini, as mortal men, pass from the 
scene can only be dimly guessed; what they may bring down 
upon their own heads before they have given up the ghost is 
likewise problematical. But given die eclectic nature of their 
thought, the local colorism of their ideas, and the fragile 
character of their structure of power, the possibility that 
their aggregation of phrases and practices will harden into 
a system seems to be slight at best. In any event the future 
of fascism is uncertain. It may develop into something uni- 
versal for export and have a long run, like the system of 
nature and Marxism. That much may be conceded. At pres- 
ent it seems to be making gains as a scheme of thought; as 
practice it sweeps like wildfire through other countries inex- 
perienced in self-government. 

The process by which the several types of social philosophy 
have arrived at the stage of doubt and trouble is long and 
complicated. A comprehensive treatment of that process 
would require rewriting the history of Western civilization 
during the past three hundred years. Some features of the 
process are, however, familiar to all persons even tolerably 
well acquainted with that history. One feature is the conflicts 
that have taken place between exponents of the several types. 
Although many of these exponents are obtuse and impervi- 
ous to unpleasant thought, others have intelligence and can 
see something in the systems they assail. Thus a certain modi- 
fication of views occurs as a result of conflicts. An interpene- 
tration comes about, which mitigates the severity, dogma- 
tism, and certitude of each. Another feature of the dissolvent 
process is the use of and unfolding of thought in each camp 
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of exponents. The revision of Marxism is a case in point. 
Marxists themselves had begun it long before Stalin deposed 
and exiled Trotsky. The revision of the system of natural 
liberty began even before the system had come to full flovs^er, 
and Vebien exploded the works before the nineteenth cen- 
tury came to a close. 

A third feature of the dissolvent process has been the 
impacts of brute experience, that is, the revisions or revolu- 
tions of practice. There are, to be sure, many shivering and 
gibbering ghosts of the past that still recite old phrases: 
laissez faire and free trade will save us, or the proletarian 
revolution will be followed by the spring into freedom. But 
the stark realities of British, American, and Russian practice 
operate as dissolving forces in all minds save those that are 
case hardened or are enclosed in ivory towers. And the prac- 
tices and plight of the fascist nations at least suggest caution 
to all sober persons who might be inclined to jump froth the 
frying pan into the fire. 

That the dissolution of the several social philosophies is 
no temporary phenomenon, to be followed by a complete 
rehabilitation, seems to be indicated by all that we know of 
history. History does not repeat itself. Notliing is more false 
than the phrases: history repeats itself and the more things 
change the more they remain the same. The state of the 
world at no time between 800 a.d. and 1939 corresponded to 
the state of the world at any previous date or period of his- 
tory. If we know anything at all we know that it is impos- 
sible to restore today the state of society, economy, thought, 
and feelings that existed in 1928, 1913, 1895, or any other 
previous year that may be mentioned. If this is true, and it 
does seem to be, then the probability of “restoring” any social 
philosophy to its former position of certitude and dogma- 
tism is so slight as to be unworthy of consideration or effort. 
England of 1660 was not England of 1603, despite Macaulay’s 
apologetics. France of 1815 was not Ffsince of 1789. Nor 
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could a victory o£ the Republican party in the United States 
in 1940 have restored the economy, thought, feelings, and 
legislation to the state prevailing in 1928. The past is closed. 
It cannot be recovered, even in memory or historical treatises 
or in the most subtle shadings of fiction. Only the future 
remains before us, however hard we struggle to “stumble 
forward into the past.” 

The Resolution of the Crisis 

If the foregoing considerations are true, that is, correspond 
to relevant facts in the case and arc supported by a consensus 
of competence, then a number of suggestions seem pertinent 
to the situation in which we find ourselves. All the systems 
of social philosophy presented to us are shaken and riven 
by theory and practice. We are, therefore, in a crisis of 
thought as well as economy and politics — domestic and 
world. The business of rehabilitating any of the competing 
systems of social thought and restoring its former power and 
prestige is beyond our powers. If it were logically possible, 
the state of practice would break rudely in upon its factitious 
unity and certitude. This is not to say that any or all of our 
inherited systems are “wrong” or that tliey have lost all mean- 
ing or validity for our thought and our practice. But it sug- 
gests an intimation that something new is required by the 
exigencies of our situation, assuming that intellectual activi- 
ties will not stop or sink into impotence and that society will 
not dissolve as did the Roman Empire in its last days. 

It may be expected, although it cannot be proved, that 
some powerful mind will arise in time and make a new social 
synthesis on the basis of what has happened to thought and 
practice in our own time. Such a synthesis will not discard 
all that has been thought out and incorporated in previous 
systems. But the form that it will take we do not know. If 
we did, anyone of us could produce it by describing it, as we 
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can describe the synthesis of Hobbes, Rousseau, or Marx. 
We are merely aware of the dissolving processes at work in 
acquired theory and practice and, on the assumption that 
constructive faculties will continue to operate, we may dimly 
expect new systems to emerge. Various efforts at construc- 
tion are already open to observation, but none of them has 
gained the dynamic or drive of Rousseauism, Adam Smith- 
ism, or Marxism. 

How can those of us unable to bend the bow and send the 
speeding arrow contribute, if at all, to the circumstances 
favorable to the coming of a creative genius in this field? 
Certainly little, by merely reciting the old systems or by 
merely criticizing them in terms of internal contradictions 
or conflicts with practice. Our tasks, if the discharge of them 
is to aid in the work of reconstruction, must take other 
forms. 

Several preliminary operations lie before us. First of all is 
a clarification of the business of constructing a social philoso- 
phy. Who are we that undertake the commission or obliga- 
tion? What assumptions do we make at the outset? What 
is our attitude toward freedom and necessity? What limita- 
tions of time and circumstance impinge upon us? To what 
extent are we merely seeking to justify or revise inherited 
preconceptions? In drafting a general social philosophy can 
we wholly eliminate the care for what ought to be from the 
situation and consider simply what is and will be? Other 
questions of this order will easily occur to the reader. 

Owing to the advances which have been made in social 
psychology and especially the sociology of knowledge, we are 
put on our guard against the naive assumptions which char- 
acterized most if not all of the social philosophies of the pre- 
ceding centuries. We now deeply suspect our cherished inti- 
mations from the past, our omniscience, and our omnicom- 
petence. The sophisticated among us can discover at a dis- 
tance the slightest taint of a Ricardian, a Marxist, a Spen- 
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cerian, or a Thomasiao. Most of us can and do laugh a little 
bit up our sleeves. No Erasmus has yet appeared to do hu- 
morous justice to the dust-sifters and nose-scratchers, but the 
brethren of this huge fraternity, if caught off their guard, are 
likely to scamper quickly down from Olympus and admit at 
least some small shortcomings. Having established the habit 
of testing all things, we are in a better position to make a 
fresh beginning and to watch our steps as we proceed. 

If the process of clarification proceeds far enough, I am 
inclined to the opinion that we shall give up the idea of 
writing any social philosophy along the lines followed in 
the construction of our inherited systems. I am about con- 
vinced that the old road has reached a dead end, that we 
shall have to make a revolution in our assumptions and 
modes of procedure. For practical purposes all our great 
systems have tried or pretended to mirror the world of 
actuality, and to represent the data of social living as coming 
within some scheme of deterministic sequences, divine or 
human. To be sure, none of the authors of these systems has 
been able to order his data under this design in a convincing 
fashion, and the logical armor of every system appears to be 
full of holes. Not even Marxism, one of the most determinis- 
tic of all systems, provides a calculus of social evolution. 

For a long time after Darwin made his amazing pronounce- 
ments, historians, as Henry Adams tells us, seemed to imag- 
ine that they could disclose the secret of historical events, 
reduce them to order and law, and make an exact science of 
them. If any historian believes now in that hope, he does not 
shout his faith from the housetops. 

In my opinion, the fatal mistake was made when, under 
the influence of physical science and its marvelous achieve- 
ments, students of human affairs leaped to tlie conclusion 
that the data of human affairs are identical with or akin to 
the data of physics and that by the application of the scien- 
tific method a science of history or of society would emerge. 
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As I see things, a large part of our troubles arises from that 
preliminary, and unwarranted, assumption. And on this 
ground I believe that an indispensable step to working out 
an effective social philosophy will be the complete abandon- 
ment of this constricting philosophy. A true social philoso- 
phy of this style would mirror the universe, correspond 
precisely to the data of the universe. It would represent the 
universe as deterministic or as indeterminate. In the former- 
case we should be enslaved to a system of laws ; in the latter 
case, we should not know what to do. 

I see no reason for believing that the human i-nind can 
grasp and reduce to words a true social or political philoso- 
phy in the sense of the term u,sed above. Efforts to write it 
probably will not be abandoned, but such efforts are likely 
to lead nowhere, except into scholastic refinements and wish- 
ful thinking under the guise of more or less sonorous phrases. 
Nor do I think that procedure along that line will do more 
than add to our present confusion in theory and practice. 
The study of past social philosophies has its utility, and the 
thought of the future will be affected by them. But to follow 
similar methods and pursue similar hopes seem to me to put 
ourselves on the level with those minor scholastics so sagely 
celebrated in In "Praise of Folly. So I propose that we aban- 
don the idea of a scientific or deterministic social philosophy 
and likewise the idea of a value-free social philosophy. 

Values as the Basis of a New Social Philosophy 

I believe that at the bottom of all social philosophies are 
conceptions of values, of things deemed desirable and good, 
and things deemed undesirable and evil. Therefore it would 
seem to be a primary task of any new social philosophy to ad- 
mit these values, set them forth as fully and clearly as possi- 
ble, and then proceed to a consideration of the probabilities, 
limitations, and methods of realization, employing the most 
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rigorous scientific method in the process. This is the only 
procedure that my intelligence and knowledge, such as they 
are, will permit me to recognize as worthy of our time and 
energy now or likely to get us anywhere in the direction of 
a better ordered world than the one in which we live. 

If all social philosophies rest on assumptions respecting 
values, contain values, and have a bearing on values, then it 
follows that the idea of a value-free, objective social science 
is an illusion. Men may and doubtless will continue to pur- 
sue it, as they have pursued illusions from time immemo- 
rial, but those who are interested in truth, that is, the cor- 
respondence of theory with filings known, will abandon it 
and announce the abandonment. Der Knoten, der nicht zu 
losen ist, muss durchhauen werden. 

On the basis of this finding, the correct procedure in con- 
structing a new social philosophy will be to begin with an 
analysis, indication, and statement of the values which are 
asserted as central to the whole structure of the thought. 
The process of selecting and formulating these values is not 
easy. The operation is hazardous. It endangers professional 
status. It will provoke to laughter or anger those who boast 
of their science, their hard-lieadedness, and objectivity. It 
involves wide knowledge of the values that have been as- 
serted in times past by men and women, sometimes at the 
price of dungeon and death, and a knowledge of the values 
that have been worked into institutions. It calls for a wide 
knowledge of values in practice, of what is possible and 
probable in the way of realization. It involves decisions as 
to the time and place in which asserted values may be real- 
ized in whole or in part-— decisions which require knowledge 
and the exercise of intuitive insight. But I do not see how 
this undertaking can be avoided if we are to have a truthful 
social philosophy, that is, one corresponding to knowledge 
in the present state of its development. 

After the staternent of values asserted comes the social 
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philosophy. This will deal with the extent to which the 
posited values have already been realized and the processes 
by which greater realization may be effected. In this opera- 
tion all the instruments of science should be employed, even 
knowledge of the physical sciences as well as economics and 
sociology broadly conceived. The potentials of technology, 
the natural resources available, objective social relations now 
existing and in process of becoming, conflicts of interests, 
the passions of men, their avarice, and their lusts for power — 
all these should be studied with as much objectivity as 
human nature can command and with as much compre- 
hensiveness as a finite being can attain. 

The prescription thus written out is undoubtedly “a 
large order,” but it seems to me that thought about social 
philosophy, is moving in the direction indicated. A large 
body of literature could be marshaled in support of this 
view, ranging from Croce’s History: Its Theory and Practice 
to Mannheim’s Ideology and Utopia. The state of uncer- 
tainty and perplexity reigning in the very midst of the 
so-called objective school is proof that the old assumptions 
of absolute neutrality no longer satisfy the human spirit, no 
longer command the almost unbroken consensus of com- 
petence. So, at least, it seems to me and, after much search- 
ing, with all the disinterestedness I can muster, I find 
myself unable to see any other turn open to social or po- 
litical philosophy than that indicated above. 


Chapter II 

Ethical Elements in Statesmanship 


Wh ARE in fact in tlie midst of a crisis in thought, economy, 
and politics. And none of the systems of thought already 
offered as solutions of the problem presented by the crisis,— 
whatever pretensions to absolutism, determinism, and om- 
niscience may be made in their name,— can give to policy 
the unequivocal direction guaranteed to work. These systems 
of thought all rest on a study of past performances out of 
which the crisis has come, and past performances cannot re- 
veal the categorical rule for relaxing the tension, because they 
have brought us into the present dilemma, that is, have been 
found wanting in various and grave respects. Defeat does 
not, in the nature of things, of itself supply the clear man- 
date requisite to victory. For exigent reasons also science can 
furnish no equation of triumph; it is an instrument of pur- 
pose and, as science, it has nothing to say about the uses to 
be made of its findings. 

The knot cannot be untied by historic systems of thought 
or by science. It must be cut. These systems of thought and 
reliance on the scientific method have led us up a blind 
alley, to a dead end, from which there is no escape. We 
must retrace our steps and coirsider again first principles. 
Our duty, our form of action, in the presence of the crisis 
is written in no known law of iron destiny, in no statistical 
curves showing past performances, in no axioms arising out 
*4 
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of experience. Nothing that is known even tells us that we 
must do anything at all about the crisis. The very concep- 
tion of action with reference to it is grounded deeply in the 
human spirit, in the desire or wish to do something about 
it — a propulsion beyond the reach of a statistical or ra- 
tional probe. It is at this point that inquiry must start and 
thus a reversal of scientific procedure in the old style is re- 
quired; the knot is cut by an act of will. 


The Crisis in Statesmanship 

The essence of the crisis itself is dissatisfaction with the 
present disarray of things. Were there no dissatisfaction, 
there would be no crisis. Now dissatisfaction springs from 
the belief that the present state of things is not wholly good, 
does not meet the requirement of some ideal existing in 
the mind — some conception of greater economic security 
for the American nation, of well-being, deeper and wider 
than is now prevailing. Since this is so, the first task is to 
bring out in the mind as precisely as possible the ideal 
arrangement of things with which present defeats are 
contrasted in a manner to produce dissatisfaction — the 
crisis in thought. The ideal, however dim, is at the bot- 
tom of the difficulty. No ideal, no intellectual discontent. 
No intellectual discontent, no crisis in economy or 
thought. 

The knot, which cannot be untied by thought as medita- 
tion, can be cut by act of will. The condition precedent to 
attacking the problem of the crisis is then to determine: 
What is the ideal arrangement of economic and social life 
which we desire to bring into being, and thus rid ourselves 
of the undesirable things which make the crisis for us ? Sim- 
ple as this formula is, it constitutes a revolution in the 
positive and scientific procedures to which contemporary 
minds have so widely enslaved themselves, to their own de- 
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feat. By no other procedure can confusion in thought and 
policy be avoided. 

When we have formulated as clearly and realistically as 
knowledge will permit, the ideal — the kind of nation we 
desire to see brought into being, from which tire causes of 
present discontents are eliminated as far as possible — then 
and only then can knowledge and science provide firm, and 
in some cases, unequivocal, direction to the realization of 
policy. For example, there is nothing in the statistics 
of industrial accidents and diseases which compels a state in 
the American union to do anything about such accidents 
and diseases; but, if the state is dissatisfied with the condi- 
tion they present and resolves to bring about a better (more 
ideal) condition, then knowledge and science can furnish 
guidance and fairly exact calculations for formulating and 
executing the resolution. Again, there is nothing in dre facts 
of deaths and sickness that compels anybody to set up a 
scheme of insurance; but, if action in the premises seems 
desirable and action is resolved upon, then knowledge and 
science can furnish fairly deterministic rules of procedure. 
It is when desire exists, purpose is clarified, and action 
is resolved upon diat the great and precious instrumentalities 
of knowledge and science have meaning and cim set forth 
ways, methods, conditionalities, and determinants of realiza- 
tion. As the world appears in contemporary thought no 
other course is open to us, if we would avoid intellectual 
and spiritual defeat and resolve the crisis by bringing the real 
into some fair approximation to the ideal. 

Since in its very essence the problem is national and 
public in character and involves the formulation of a new 
and better poficy for the United States in its world rela- 
tions, what is the type of mind requisite to grappling with 
it.? Not that of the contemplative philosopher concerned 
with a logical consistency and an all-embracing generality 
convincing to his scholastic colleagues. Not that of the pri- 
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vate person merely struggling for his own existence and 
bent primarily on the instant needs of immediate things — 
the pursuit of personal interests, pecuniary and cultural. 
Not that of the pure idealist who will accept nothing less 
than some perfect world order for all mankind — an order 
harmonizing with some system of world ethics. Not that of 
renunciation or resignation which offers only personal re- 
treat by denying or minimizing the existence of the dilemma. 
Not that of the mere student or man of science committed 
by profession to neutrality-respecting values. The question 
at bottom is a public question, and any suggested solution 
must call for better choices and better actions on the part 
of tlie citizens and government of the United States. Hence 
the only procedure in preliminary thought and subsequent 
decision at all likely to adjust the tension is that of the states- 
man — of the socially minded, public personality engrossed 
in the public interest. 

And what is the procedure open to the statesman, judg- 
ing by historical examples, such as Hamilton, Jefferson, or 
Lincoln? He takes the world and his nation or political 
unit, as he finds them, using knowledge, experience, and in- 
sight or judgment in gauging the necessities which they 
present to his intelligence. He sees that within the border of 
these necessities there are appearances of choice, of policies 
that may be adopted, of actions that may be taken, of ends 
that may be attained. He clarifies his own purposes and 
chooses among alternatives. This clarification and choice he 
effects with reference to some canon of the ideal or de- 
sirable, some picture of the world and his nation as he would 
have them be. Even a choice between two evils involves the 
consideration of desirability; this bad is better than that 
worse. In choosing and acting, the statesman estimates prox- 
imate and long-distance outcomes with the aid of the em- 
pirical and statistical calculations available to him. Subject 
to hazards and aware of them, he clarifies his purpose, .sets 
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his goal, conceives a state of affairs more desirable than the 
one in vrhich he finds himself, proceeds to action, submits 
his program, ideal, decision, and action to the long judgment 
of his nation and the world. In the sphere of complicated 
human affairs this is the only procedure open to an intelli- 
gence that is not defeatist, passive, or utopian. 


Policy Malting through Knowledge 

So-called scholarship, science, and independent research, 
if they are to grapple with the problem presented by the 
crisis in economy and thought, can take no other course 
than that followed by die statesman. They may, no doubt, 
cling to their neutrality, real or pretended, but in this case 
they cannot formulate new policy, which involves unneutral 
choices among possibilities of better things to be realized 
by action. In fact, with respect to national issues or any 
large area of human affairs in time and space, the scholar 
or man of science is not and cannot be neutral, for he must 
select facts and organize his reports on occurrences; and the 
very process of selection and organization is a process of 
valuation, of choice and emphasis. The offerings of private 
investigators— Adam Smith, Ricardo, Marx, Herbert Spen- 
cer, and William Graham Sumner, for example — like those 
-of the statesman, are and must be submitted to the same 
tribunal, to the judgment of history. And the only position 
in relation to the problem before us, which the scholar 
conscious of his role can take, is in effect, if not deliberately, 
that of the statesman, without portfolio, to be sure, but with 
a kindred sense of public responsibility. 

This introduction of good, better, and best— ethics and 
aesthetics — into economics and politics calls for more than 
the mere insertion of moral maxims into the interstices of 
private and class interests. It means nothiirg short of a revo- 
lution in attitude, procedure, and emphasis, a frank recog- 
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nition o£ the fact that ethics and aesthetics underlie and are 
essential to the operation of any Great Society — a reversal 
of the approach to policy made by the so-called empirical 
or practical sciences. The conclusion or assertion, as the 
reader prefers, is so fundamental to any attempted adjust- 
ment of the contemporary crisis that it must be examined 
in relation to conceptions of policy ofiered by inherited 
systems of thought, considered on its merits, and applied to 
the issues in hand. 

The four great schemes of drought which have been 
evolved as solutions of the problem of the periodical crisis 
and have gained ascendancy in foreign policies — laissez 
faire, imperialism, fascism, and communism— are alike in 
resting their structures on material interests and in eitlier 
rejecting or minimizing ethical and aesthetic considerations 
— of the Ruskinian type, for example. The beginning of this 
mode of thought on a large scale is to be found in classical 
economy. The authors of that system took man as they 
thought of him at the close of the eighteenth century, and 
ignored for their purposes the fact that the social order of 
Western nations was the product of a long cultural develop- 
ment in which had been created the disciplines, loyalties, 
integrities, and moral values indispensable to the cohesion 
and operation of that order, such as it was. They then made 
an abstract man motivated by material interests and formu- 
Lited a mechanistic system of economy based on that assump- 
tion or premise. The severely logical among them excluded 
ethical and aesthetic considerations almost entirely. Some, 
less rigorous in their logic, more sentimental, or perhaps en- 
dowed with a more realistic sense, sought to insert such 
considerations into the frame of their system after it was 
completed, without disturbing its perfection of structure. 
But those economists who thus took ethics and aesthetics 
into account generally contented themselves with die ap- 
parent afterthought that the unrelenting pursuit of private 
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interests would result in “the general good”^ under “the 
invisible hand,” or they added homilies on thrift, industry, 
sobriety, and honesty — ^virtues particularly useful in masses 
of working people who encountered no generous realization 
of material interests in their sphere of operation. But none 
of these ethical and aesthetic side lines in classical economy 
was allowed to disturb fundamentally the doctrine of ma- 
terial interest. 

When the creed of laissez faire, especially as applied to 
free international trade, failed of adoption outside Great 
Britain, and the system of imperialism was substituted, the 
assumption that the pursuit of material interests is the prime 
mover was not rejected or modified in any way. On the 
contrary, it was taken for granted. To be sure, ethical 
phrases, such as the white man’s burden and moral obliga- 
tion, were freely and loosely used in the new literature of 
policy, but in practice they were treated as useful affiliates 
of material interests, not as independent and often opposing 
primordials. 

It was in the intellectual climate created by the heavy 
emphasis laid on material interests that the commtmist body 
of doctrine came into being. In other words, Marxism 
stems immediately out of preceding conceptions. If the 
pursuit of interests is good for tlie immediate beneficiaries, 
then it is good for the working classes, whose secondary 
benefits have not been so evident and generous. Thus the 
very weapons forged for the promotion and protection of 
material interests in domestic and foreign policies were 
turned against those who had provided the armament. In 
this fashion socialism became hard, practical, and “scientific,” 
as distinguished from “utopian.” The statesmen of laissez 
faire and imperialism had made enormous practical gains 
in power and advantage by appealing to material interests 
and using violence in the conquest of domestic power and 
foreign marketsj so the statesmen of socialism would take 
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a leaf from the book of their mentors and pursue the same 
tactics under the guidance of doctrines similarly realistic in 
nature. 

With special vigor and ostentation, many Marxists threw 
ethics and aesthetics out of their system of thought. The 
ethics of thrift, industry, sobriety, honesty, and moral obli- 
gation to the benighted they regarded as mere covering 
ideology designed to delude working classes and backward 
peoples into humble acquiescence in the system of material 
interest imposed upon them in practice. The Marxian re- 
jection of ethics was also supported by a firm belief that 
professors, philosophers, theologians, priests, and persons 
who specialized in ethics were as a rule associated with, and 
servants of, the immediate beneficiaries of material interests 
— landed and capitalist, lay and clerical. In these circum- 
stances, Marxism in theory made a rather clean sweep of 
public ethics. To be sure, Marx himself did not pursue 
material interests, for his life was one long story of material 
sacrifice for himself and his family, nearly always on the 
verge of starvation. Nor has Marxism, in practice, rejected 
ethics; its promoters are full of moral indignation; they 
hurl moral epithets at their opponents; they speak of “jus- 
tice” for the working classes; and they appeal for “loyalty” 
to the “cause,” But Marxism, especially in the hands of sys- 
tematists, assumes the predominance of material interests, 
makes the communist outcome inexorable, and treats the 
discussion of ethics and aesthetics as largely irrelevant, if 
not foolish. 

In fine, all these schemes of thought have been assumed 
by their proponents to be somewhat in the nature of exact 
science.s, from which choices and the use of ethical and 
aesthetic interest and imagination are largely, if not entirely, 
excluded. They are made up of alleged axioms drawn from 
die structure and flow of things, which are supposed to 
supply the “right” word or “right” action for every occasion, 
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contingency, possibility, as a machine turns out the one 
article for which it is designed. 

Yet when subjected to the test of practice, none of them 
does provide automatically the words or actions which are 
accepted as “right” by all true believers. Even Marxism, with 
its strong emphasis on necessity in history, the inexorable 
course of events, does not pretend to supply a complete bill 
of particulars so precise that a Marxian leader, confronting 
a set of occurrences, such as a crisis in capitalism or con- 
fusion in the maldng and execution of a five-year plan, 
can always find the absolutely one thing to be said, done, and 
guaranteed to work. The dictatorship of Soviet Russia is 
not untroubled by the possibilities of choice or by defi- 
ciencies in honesty, reliability, sobriety, and other ethical 
qualifications. Nor do the aesthetic designs of Russian archi- 
tecture and commodities flow inexorably out of the ma- 
terial objective relations provided in the proletarian order 
of things. Moreover the supreme purpose, professed and 
avowed, is an ethical end — the welfare of Russian workers. 
Even when learned Mar-xists, such as Leon Trotsky and 
Arthur Rosenberg, attack Soviet policy and practice as 
erroneous, they profess to aim at a greater good than so- 
cialism in one country, namely, international communism. 
Where there is difiereitce of opinion, there is doubt, and 
choices, when made, are made with reference to good, better, 
or best means of reaching some goal, for the moment ideal, 
presented as a good — certainly not as an evil or as a matter 
of ethical indifference. 

Admittedly, the statesman may conceivably have in mind 
only those choices and actions which will keep him in 
power or add to his power as a personal possession. But 
there have been few such simplified personalities in direct- 
ing positions within historic times. Machiavelli, who is 
popularly supposed to have made brute power an end of 
statecraft, in fact took no such unequivocal view of the art. 
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la his discourses he scorned the sheer brutal passion to 
rule and advised the utilitarian middle course. “Let no 
State believe,” he said, “that it can ever formulate sure de- 
cisions, but let the State remember that all decisions are 
doubtful, because it so lies in the nature of tilings, and that 
one can never escape one evil without falling into another; 
wisdom consists, however, in discounting the quality of the 
evil and viewing the lesser evil as good.” Deep in his con- 
sciousness lay the conviction that the commonwealth had 
precedence over private interests and that the conditions 
of state greatness were best assured in republics; while 
naturally he did not advance this doctrine in The Prince, 
he always had in the back of his mind a better ordered and 
nobler Italy.^ 

The Ethical Element 

If this was true of European statecraft in the sixteenth 
century, it is still more true of the Western world in the 
twentieth century when statesmen, whether they are popu- 
larly elected or have imposed themselves by force, must 
make a certain appeal to the ethical and aesthetic sentiments 
of the masses. They cannot win supremacy by announcing 
that their sole aim is the attainment of power for its own 
sake. They rise by pretending at least to oiler something 
better to the nation over which they fain would preside, not 
by offering neutrality or something worse than the condi- 
tion already existing. There may be differences of opinion 
as to the value of the better offered, but there can be no 
doubt as to the supposed nature of the tender. It is the offer- 
ing of something better, occasionally if not generally, of 
utopia — the restored virtue of Rome, the perfection of Ger- 
man Kultur, the welfare of the proletariat, the untaxed bacon 
of the British workingman, a chicken in every American 
pot, or the New Deal. The statesman must act; wdien he 

^Meinecke, Die Idee der Staatsrason, pp. 53 ff. 
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acts he makes choices; and when he makes choices he ex- 
presses a preference in accordance with some canon of 
ethical or aesthetic desirability. 

When the statesman begins to frame his policy, he en- 
counters certain stubborn things which may be called neces- 
sities — the land, situs, and natural endowment of the nation, 
the people and their habits, the heritage of ideas, beliefs and 
customs, the state of the technical arts, the probabilities of 
war in the world, and provisions for war and defense. Some 
of these things are unquestionable necessities in the scene 
and can be described, weighed, or measured. Others are sub- 
jective, embedded in emotions, traditional ideas, and senti- 
ments; they are intangible, but the statesman must deal 
with them if he would remain in power. He may quarrel 
with some of these fixities of the nation, dislike them, and 
prefer others, but he knows that here preference will not 
avail. He may, for example, prefer the French language to 
the English tongue, but he cannot force the exclusive use of 
French in the schools, press, and law courts of the United 
States. Again he may think it desirable for every cotton mill 
worker to receive one hundred dollars a day in wages, but 
he cannot make his preference prevail. The borders between 
necessity and choice are difficult to discover with precision; 
many a statesman and inventor has accomplished the “im- 
possible.” But this does not prove that there are no condi- 
tionalities and determinants in the world. 

Within the borders of these more or less impalpable 
necessities, the statesman, compelled by his office to act, con- 
fronts one of the oldest and newest questions in history: 
What is good? The more he clarifies his thought and pre- 
pares himself for his task, the higher, wider, and deeper 
is his inquiry into the nature of American society, into its 
place in history, into its potentialities to be unfolded by 
policy and action, and into the conception of purpose to be 
realized in its development. If to positive and empirical 



ETHICAL ELEMENTS IN STATESMANSHIP 25 

scientists the idea may be repugnant, thought about national 
affairs cannot escape it. Policy, purpose, and action must 
reckon with it, must begin by formulating a frame of the 
desirable to be attained, an idealized conception of American 
society to which are to be referred choices of policy and 
action as they arise and are made. That the difficulties of 
this procedure are great is not to be denied, but no other 
course is open, save perhaps the blind following of acquisi- 
tive impulses expressed by private parties with pecuniary 
interests at stake — a procedure that has eventuated in the 
present crisis. 

And where shall the statesman find guidance or a firm 
center of reference for the determination of policy conceived 
as the good life for the nation? In the more or less technical 
works on ethics he discovers, amid much confusion, the old 
contradiction between absolute and relative ethics. Accord- 
ing to absolute ethics, good is eternal; it exists outside the 
human mind, in the idea of God or in the reason of things. 
Right and wrong are absolute; in every case of doubt cer- 
tainty can be obtained by reference to a fixed, immovable 
center. Right is forever right and wrong is forever wrong, 
always and everywhere. It is wrong to steal, to lie, and to 
kill. There is a Supreme Good, an Ultimate End, a final 
authority. If the tribmial of last resort in matters, of faith 
and morals is not the Pope, it is the conscience of the in- 
dividual — at least among many fragments of mankind known 
as the Western nations. The statesman has only to look and 
he will see the one true path to the good; if he has difficul- 
ties he needs simply to consult his spiritual adviser. Thus 
ethics becomes a branch of mechanics, with sotne kind of 
chief engineer — theologian or pedagogue — at hand to in- 
dicate clearly and positively how the machine works and the 
place of the statesman as a cog in it. Absolute ethics is as 
unequivocal as physics and appears as the spiritual reverse 
of that deterministic science. In fact die two are so closely 
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akin that they may be taken as one interpretation of the 
universe. Medieval historiography, Calvinism, and nine- 
teenth-century materialism are all made of the same intel- 
lectual cloth. They are characterized by certainty, absolute 
certainty, in theory if not in practice. 

Yet there is no rule of right and wrong posited by abso- 
lute ethics which is not violated with sanction in practice. 
It is wrong to steal, but mercy tempers the judgment when 
a ten-year-old boy is caught stealing bread for his starving 
mother. It is wrong to lie, but not to deceive the enemy in 
time of war. It is wrong to kill, but not by the wholesale 
under the sanction of governments. Then there are large 
areas of conduct in modern society which are not covered 
at all by the code of absolute rights and wrongs inherited 
from distant ages and agricultural orders. For example, abso- 
lute ethics has no unequivocal rules covering child labor, un- 
employment, safety in mines, sanitation in factories, hours 
of labor, wages, conditions of work, and a thousand other 
concrete realities of human conduct that appear in con- 
temporary society. The professors of absolute ethics, al- 
though agreed on the wickedness of adultery, are divided 
over the chief issues of conflict in modern legislation, ad- 
ministration, adjudication, and foreign policy — the principal 
functions of statecraft. Catholics and Protestants, Jews and 
Gentiles, Buddhists and Brahmins, are here split into fac- 
tions, torn by controversies, and as confused in policy as 
mortals who claim to possess no system of ethics at all. 

At the opposite pole is the creed of “ethical naturalism,” 
or relativity: all moral actions and ideas are relative; to use 
the language of a specialist, Sidney Hook, naturalistic ethics 
is to be conceived as the “equilibration of interests and their 
rational adjustment to environment. . . . The relativity of 
our ethical beliefs is prima-facie evidence that good and bad 
depend upon our primary desires, and as these change the 
qualities of good and bad change. . . . Whatever I desire. 
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says the naturalist, has the quality of good. This does not 
mean that tlie good is desired. It means that whenever we 
desire anything a certain irreducible quality arises which we 
call good.” At bottom, according to dais school, ethics is the 
frank or sublimated expression of individual, group, and 
class interests; in practice, largely acquisitive instincts which, 
as we have already seen, may defeat their own ends. Here is 
the ethical skepticism born of modern historical relativity: 
all things pass, all systems of thought are relative to transi- 
tory situations, there is no sifting and accumulation, nothing 
central remains, the shadow of death rests upon youth as 
well as old age. Stripped of all academic technicalities, this 
is the ethics of the main chance. Nothing is good in itself. 

When the statesman transfers his attention from systems 
of ethical thought built up by specialists in the techniques 
of scholasticism to the simpler teachings of those upon 
whose writings most philosophical or theological scheme.s 
are erected— notably to Socrates, Plato, Christ, and Con- 
fucius, for example— he will find, not scholastic arrange- 
ments purporting to rest upon foundations of reality and 
self-consistent reasoning, but assertions of good submitted 
to the judgment of mankind. At the heart of all these teach- 
ings — whatever their theological implications — ^is a concep- 
tion of the good life, of inner conditions of the human spirit 
and outward modes of human work and relations deemed 
desirable in themselves and conducive to a desirable order 
of things. These assertions are not proved by deduction, in- 
duction, and di.scrimination. They are put forth on their 
own merits out of experience and belief. Their practical 
validity depends upon the degree of their appeal to human 
beings in various conditions of life, not upon dialectic eluci- 
dadons. When all is said and done, the great systems of 
ethics, as distinguished from mere scholasdc glosses and 
compilations, are assertions of values; and a concepdon of 
the good life lies at their core, the good life on this earth, 
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to be attained and realized, more or less perfectly, by prac- 
tice. In the sifting that accompanies relativity, this concep- 
tion gathers the support of historical accumulation. 

The Christian ideal, so prominent in Western thought, 
separated from theological implications on the one side and 
from admittedly faulty practice on the other, contains cer- 
tain fundamental conceptions of the good life here on earth 
— the good life considered as an inner state of spirit and 
outward relations of persons, conduct, and things. It was 
these conceptions which divided that ideal from the ideals 
of antiquity. First among them is the central belief that labor 
is in itself honorable as well as necessary, a source of virtue 
as well as wealth. “Industrial work,” says Levasseur, “in the 
times of antiquity had always had, in spite of the institutions 
of certain emperors, a degrading character, because it had 
its roots in slaveryj after the invasion, the grossness of the 
barbarians and the leveling of the towns did not help to re- 
habilitate it. It was the Church which, in proclaiming that 
Christ was the son of a carpenter, and the Apostles were 
simple workmen, made known to the world that work is 
honorable as well as necessary.”''* In this form die ideal is 
presented by a modern writer on the positive history of 
labor. 

If recourse is had to medieval writers themselves, who 
combined a theological world picture with their picture of 
an idealized society, the case may be clearly presented in 
the language of Langenstein: “Heavy laborer’s work is the 
inevitable yoke of punishment, which, according to God’s 
righteous verdict, has been laid upon ail the sons of Adam. 
But many of Adam’s descendants seek in all sorts of cunning 
ways to escape from the yoke and to live in idleness without 
labor, and at the same time to have a superfluity of useful 
and necessary things; some by robbery and plunder, some 

“Levasseur, Histoire des Classes ouvriires en f ranee, I, 187; quoted in 
O’Brien, Mediteval ’Economic TeacMng, p. 139. 
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by usurious dealings, others by lying, deceit, and all the 
countless forms of dishonest and fraudulent gain, by which 
men are forever seeking to get riches and abundance with- 
out toil. . . . Not so, however, do the reasonable sons of 
Adam proceed.” They, on the contrary, accept labor as 
necessary to life. Those in the higher ranges of government 
and spiritual labor “earn the right to be maintained by the 
sweat of others’ brows” through services requisite to the 
maintenance of security and peace. While in this form of 
presentation, labor is deemed a yoke of punishment, it is 
also considered as tire only “righteous” way of life— one 
necessary and crowned with honor.® 

Around this central conception of labor as honorable, 
though a yoke, was built the whole system of medieval 
economic thought covering quality of work, wages, prices, 
and exchange. In that thought, “man did not exist for the 
sake of production but production for the sake of man.” 
The use of wealth was not separated from the very defini- 
tion of wealth. For example, a man was not considered rich 
merely because he had a store of armaments which he could 
sell at a high price to savages bent on destroying themselves 
and their neighbors. Capacity for the right use of wealth 
was deemed essential to the conception of wealth. Nor was 
price -a simple question of the amount which could be got 
from another person whatever the state of his ignorance or 
necessity; there had to be an element of “justice” in price — 
an element inhering in the quality of the product and its 
cost in labor and materials, and bearing a relation to the 
needs and uses of the purchaser. The doctrine of caveat 
emptor, let the purchaser look out for himself and blame 
himself if cheated in the processes of exchange, was re- 
pudiated. The seller was bound to deliver quality and 
quantity, and the buyer, or the community, was entitled to 
protection against all defaults in quality and quantity. Such 
“CBricn, Medieval Ecanomie Teaching, p. 140. 
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methods and policies were deemed not only ethical, as the 
fulfillment of divine command, but also necessary to the 
stability, happiness, and perdurance of society — of objective 
social relations portrayed in positive terms. 

Despite widespread violations of this ethical system by 
those who professed it, the break in history introduced by 
the Protestant Revolt, and the rise of the value-free system 
of mechanistic economics, elements of the medieval con- 
ception of economy perdured and were re-formed and re- 
stated almost continuously. They lie at the basis of Car- 
lyle’s protest against Manchesterism. They form the sub- 
stance of John Ruskin’s economic writings, combining 
economy, art, and life, especially his Unto This Last, They 
are found in the speculations of the socialists, however vio- 
lently their theological implications are repudiated. Many 
of them are central to the thinking of John Woolman, 
Thomas Jefferson, and Ralph Waldo Emerson. Many efforts 
to establish “fair practices,” co-operative relations, and a 
stable order of economy under what is called “the New 
Deal” are predicated upon their functional authenticity. 
Their validity thus does not depend upon their Christian 
origins, medieval development, or theological sanctions but 
upon their inescapable relevance to the efficient operation 
of any enduring social economy. 

These ideal elements are not all mere theories in the air. 
Fragments of the ideal are being realized in practice, illus- 
trating the extensions and applications to be made in the 
conquest of misery, poverty, and ugliness — the crisis in 
thought and economy. In the construction of some houses, 
factories, parks, highways, bridges, and office buildings, in 
the design, substance, and marketing of many commodities, 
in the ways of many lives, are to be found exemplified the 
ideal elements of ethics and aesthetics which it is the 
function of policy to effectuate on a national scale. For ex- 
ample, if all the best featui'es of every American city were 
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incorporated in the physical and social structure of a single 
city, a state of things more nearly approaching the ideal 
would be brought into being. If the best that is known and 
practiced in social and economic relations were brought to 
the center of American thinking, lifted up, dramatized, and 
employed in education, the dynamics of the ideal would be 
swiftly accelerated. 


The hiflue7ice of Interests 

The problem of ethics and aesthetics in statecraft is not, 
therefore, one of leveling all things, but of selection, exclu- 
sion, and emphasis — of building upon and with the knowl- 
edge, experience, and achievements already authenticated 
and established. There will be creations now unconceived 
or only dimly foreshadowed, but at the moment they must 
be clothed in the forms of the known and partially realized. 
Such, in mere hints and fragments, is the ethical and 
aesthetic heritage with which and in which the statecraft of 
new policy must begin and operate. 

Yet in his efforts to bring into being more ideal elements 
of policy, the statesman cannot elude the impacts of systems 
of thought founded upon particular interests or of those in- 
tevests themselves. He is not operating in a social vacuum 
where ideals are realized without effort and conflict. Each of 
the organized systems of thought presented to him as offer- 
ing an exit from the periodical, if not continuous, calami- 
ties of economy, is associated with practical interests of 
economy — capitalistic, agrarian, and proletarian. Each sys- 
tem of thought is intricately interwoven with a system of 
active interests. By birth, training, and association the states- 
man is more or less affiliated with one or another of them. 
He may without thought or discrimination throw himself 
on the side of one or another. He may seek a compromise or 
an adjustment that will suffice for his day or he may take a 
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longer view and make a more distant projection of policy. 
In any case he cannot evade the social forces dynamic in 
each scheme and must formulate a realistic conception of 
their nature and probable course. 

On close analysis he will find that the industrialist thesis, 
including territorial and commercial expansion for market 
purposes, employs the term “national interest” to cover an 
aggregation of special interests possessed by private persons 
and corporations. These special interests are active in poli- 
tics. They contribute money to party campaign chests. They 
seek the election or appointment of oificials favorable to 
their designs. Through attorneys and representatives they 
enter into intimate connection with government officials. 
They press constantly upon the various departments and 
agencies of the government in their efforts to effectuate their 
purposes abroad through diplomatic and consular interven- 
tion, protection, and benevolence. On some fundamental 
matters they may present a united front; on others they are 
divided and often at war with one another. Again and again 
the stronger of two special interests is able to bend action 
in its direction, and thus policy becomes a case of main 
strength — ^pecuniary, organized, or individual. 

In the varied literature of these special interests there is 
no consideration of large national ends to be attained, of 
national interests as a whole set forth in the form of a bal- 
ance sheet. Their operations are in a large measure fortuitous 
so far as the nation is concerned. They do not know and they 
cannot inform the government or the nation whether any 
particular operation really does redound to the advantage 
of the country in the long run. Such concurrence of special 
actions is not based on general policy. Nor can it be squared 
with any consistent conception of policy. An official pro- 
gram based upon these interests and activities is not policy; 
it represents an affiliation of main chances. 

The agrarian thesis has likewise been founded on a special 
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interest — the agricultural interest; and it is divided into 
group interests — cotton, corn, wheat, dairy, and meat prod- 
ucts, for example. In intent, with respect to immediate 
actions, these group interests within the agricultural range 
do not differ fundamentally from the interests of manufac- 
ture and capital. Yet in reality they are, of necessity, more 
intimately national than the interests covered by the industrial 
thesis. For the most part they are individual, not corporate, 
in nature. The population embraced within this economic 
range is rooted in the soil as planters, farmers, tenants. Its 
concrete and immediate operations are in the United States, 
and are not extended to Europe, Asia, Africa, and the islands 
of the seven seas. American farmers form no cartels in 
cereals, sugar, fruit, and chemicals with the farmers of 
France, Germany, or Japan. They are Americans; their 
operations are almost entirely confined to the United States; 
their affections are in the main attached to a reality that is 
permanently in the United States — the land and ways of 
life on the land. Yet the agricultural groups also constitute 
a special interest and bring pressures to bear upon the gov- 
ernment of tlie United States. No more than manufacturing 
and banking interests do diey present a reasoned policy of 
national interest, consistent and workable in maintaining a 
standard of life for the commonwealth. 

Outside the realm of the propertied interests, though 
affiliated with them, are the labor interests, organized and 
tmorganized. In the field of policy they count for little. On 
the whole, labor in the United States has given slight at- 
tention to exigencies of large policy, domestic or foreign. 
It has been content to operate within the frame of capi- 
talism and to exert pressure on capitalists for the purpose of 
obtaining shorter hours, higher wages, and more favorable 
conditions of work, with little or no regard for the effects 
of such demands upon foreign commerce and large do- 
mestic policy. In the main, organized labor has taken the 
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position that capitalism can continue to operate on the level 
of the past half a century and that labor can, by pressure, 
share more abundantly in the good things obtainable by that 
process. While generally critical of “imperialism,” it has 
shared in the fruits of the system and has at times more or 
less dimly recognized that the benefits it has enjoyed have 
come from an industrial economy based extensively on the 
commerce of imperialism. In general, labor has not thought 
its way very far into the realm of foreign policy. Socialists 
and Communists, to be sure, have attempted to widen the 
horizon of labor’s outlook, but they have put forward noth- 
ing more than a vague internationali.sm, expressed in many 
phrases, which cannot he visualized as reality. If the actions 
of Soviet Russia arc to be deemed an expression of Com- 
munist foreign policy, then national interest and sovereignty 
are to be retained by communism as pivots of policy, at 
least for the indefinite future. 

Around the American nation, as well as within it, are 
powerful interests. The ideal nation which the statesman 
outlines with more or less precision in his own mind, as the 
frame of reference for policy, is not an Atlantis surrounded 
by impenetrable seas; it is the American nation with a given 
geographical location in a world of nations, dependencies, 
and protectorates, with widespread commercial relations. It 
is not a question of an absolute ideal but a degree of approx- 
imation permitted by internal conditions and external con- 
strictions, considering always the possibility of European 
and Asiatic wars. By profession other governments are moti- 
vated by conceptions of national interest. The aim of their 
policy, as they conceive it, is their welfare, not that of the 
United States. 


Any hope for a successful escape from the dilemma in 
economy and thought makes necessary the formulation of 
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new policy, and into that policy ideal elements of ethics and 
aesthetics must enter. 

Mechanistic economics cannot provide these ideal ele- 
ments. Nor can any system of absolute, naturalistic, or 
relative ethics, of the scholastic or academic persuasion, 
furnish them. Reason and logic cannot establish their va- 
lidity. They are at bottom assertions of values, not demon- 
strations of mathematics. 

There is in the cultural heritage of the United States a 
body of professed values appropriate and indispensable to 
new policy — values abundant in literature and faith, and 
realized here and there in practice. 

In the formulation and execution of new policy, the im- 
mediate task of the statesman is threefold. He must bring 
his practical sense to bear in creating his idealized concep- 
tion of things to be achieved in the quest for security and 
stability. Having clarified his purpose and formulated it in 
a workable program, he must, after the fashion of the 
Fathers in 1783-87, submit his proposal to the nation for 
discussion, deliberation, and adoption. With the requisite 
support and legislation obtained, he then proceeds to exe- 
cution. This is in the American tradition. 



Chapter III 


The Historical Heritage 
in Which We Work 


A.LTHOUGH written histories cannot tell us exactly what to 
do, or what we must do in the present state o£ things, we 
know that the situation which confronts us has come out 
of the past, that we work in the midst of our historical 
heritage. Therefore, in getting our bearings, in trying to 
understand the ideas and interests that impinge upon us 
from all sides, it is helpful to know as much as we can about 
the ways in which things came to be what they are. For 
example, how government and the state arose. How present 
ideas and institutions and conflicts came into being. Without 
such knowledge our world would appear to be a huge jum- 
ble of accidents, if not a complete chaos. 

Looking back through the wild welter of kingly wars, 
royal intrigues, international marriages, slippery diplomacy, 
and circumspect assassinations, we can now see rising slowly 
out of the chaos into which Europe fell after the decline of 
Rome one great state after another, with the sword-bearing 
monarch as the center of the process. There they stand like 
political milestones scattered through the centuries: Eng- 
land, France, Spain, Russia, Italy, and at length Ger- 
many. . . . 
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The Roots of the Present 

The customs, institutions, and theories which accom- 
panied this state-building operation run back in their be- 
ginnings far beyond science and machinery. Long before the 
close of die eighteenth century, all the paraphernalia and 
slogans of politics associated with the liberal creed of the 
nineteenth century had been developed to a systematic 
finish. Not a single grand poiidcal concept of the Victorian 
Age originated in that era of science, machinery, and po- 
litical economy. Parliaments, representation of the people 
in government, cabinets, ministers, judges, trial by jury, 
supremacy of the state over the church, separation of state 
and church, manhood suffrage, woman suffrage, die economy 
of social well-being, and belligerent individualism, as prac- 
tices or ideas, all had their roots in the distant past — in the 
age of agriculture, handicrafts, and ilhteracy. Even the great 
principles laid down in bills of rights — civil equality, free- 
dom of movement, liberty of press, speech, and religion, 
free and fair judicial process, and all the rest— date back to 
the age of the stagecoach and tallow candle. All that goes 
under die name of modern imperialism — trade, protector- 
ates, investments, annexations, and conquest— can be traced 
far beyond the invention of the spinning jenny and the 
power loom. All that can be classified under the head of 
the antithesis to feudalism — abolition of serfdom, extinction 
of guilds, and dissolution of clerical monopoly — was in full 
swing long before the scream of the locomotive was heard 
in any European country. 

In short, the whole array of political institutions, customs, 
practices, and ideas, and the statesmen who personified 
tliem in the great age of enlightenment — ^Napoleon, Jeffer- 
son, Metternich, Wellington, Cobden, Bright, Gladstone, Ca- 
vour, Bismarck, and Disraeli — ^antedated, in their mental 
origins at least, the technology which revolutionized modern 
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life and the natural science which dissipated the Miltonic 
concept of man’s origin and destiny. The intellectual climate 
of the nineteenth century, at all events as far as the high 
political actors and chief thinkers were concerned, was a 
heritage from the agricultural age. 

Far removed from the spotlight in which kings, princes, 
diplomats, statesmen, jurists, and politicians played their 
roles in glittering ceremony, were going on operations des- 
tined to change all ways of life and thought, to create a new 
intellectual climate, and eventually, perhaps by the year 
2000, to make inevitable thoroughgoing alteratioits in the 
verbiage and practices of politics. In 1769, the year in which 
Napoleon Bonaparte was born, James Watt took out his 
first patent for a steam engine, and when the Little Cor- 
sican was carried away to St. Helena, Watt was still hard 
at work improving and turning out engines at Birmingham. 
It is well to remember that. During tense years while Metter- 
nich was trying hard to hold Europe fast to the settlement 
of 1815, George Stephenson was manufacturing locomotives 
at Newcastle; it was in the summer of 1848 — Mettcrnich’s 
fatal summer — that the English engineer passed from the 
world which he had done so much to overturn. While the 
Reform Bill of 1832 was agitating all England, Samuel F. B. 
Morse was meditating on the possibility of transmitting in- 
formation by electricity; during the span of his years, Glad- 
stone, Disraeli, Bismarck, Cavour, and Napoleon the Third 
sparkled apd glittered on the political stage. All during the 
years that Bismarck was discussing politics and morals in 
the language of Moses and the Old Testament, patient 
chemists were laboring in the laboratories at Giessen, Got- 
tingen, Marburg, and Leipzig, helping to revolutionize man’s 
knowledge of the material world and the industries by 
which he lives. 

From the workshop and the laboratory the discoveries of 
the mind were carried to the four corners of the earth. In 
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due time they began to destroy the world of fact in which 
the whole system of polidcs and political verbiage known 
to the early nineteentli century had originated. By tlie side 
of the landlords who, with the aid of kings and priests, had 
governed Western Europe since the breakup of the Roman 
Empire, there now appeared new competitors; businessmen, 
who increased in number, wealth, and power until they 
became great figures in the political and economic scene. 
From the open countryside, political power was transferred 
to the crowded city. For the limited production of historic 
agriculture, technology substituted the apparently unlimited 
productive power of steam, electricity, chemistry, and 
physics. To the peasants likely to break out and sack castles, 
technology added a huge urban working class which soon 
showed a similar facility in making trouble for governing 
persons. 

By technology the immediate intellectual climate in which 
the masses lived and worked was changed, slowly but inex- 
orably. The old agriculturist, ignorant of chemistry and 
equipped with a few crude tools, was the victim of rains, 
floods, droughts, cattle plagues, insects, and declining fer- 
tility; and in times of distress he resorted to prayers, genu- 
flections, and the exorcism of evil spirits. He was a man of 
mystification. How different was the life of the machine 
man in the age of science! For him the area of everyday 
mystification was materially limited. If his steam engine 
broke down, he knew that exact mechanical methods, not 
prayers to angry gods, would make it work again. If a 
typhoid fever began to rage in his city, he called in the 
chemist and bacteriologist, not the dancing medicine man. 
For him a vast mass of emotions, hopes, theories, omens, 
signs, and ceremonies ceased to have any meaning. Mysteries 
remained, no doubt, but not the little mysteries of the barn 
lot, wheat field, and village churchyard. 
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The Impact of Technology on Economy 

With this transformation wrought by technology came a 
revolution in the system of economy itself. For more than a 
thousand years Europe had been living under a regime of 
feudalism. The terra is vague, no doubt, and even at its 
height the system was in the process of change; but as a 
scheme of life it had fairly definite characteristics. Primarily 
it was a social structure in which the status or occupation of 
everyone was determined by birth or law. King, lord, bishop, 
priest, serf, tailor, baker, and tinker all had status and duties. 
Apart from the business of fighting, only the careers of 
priesthood were open to talent, but whoever entered that 
craft had immediately a definite position in the community. 
Under this system, industry was carried on for use or for 
local exchange at a just price. The accumulation of great 
fortunes or even modest savings was almost unknown — at 
least until world commerce disturbed the slumbers of 
Europe. Feudalism was a fairly stable order of production 
for use, in which all ranks had reciprocal responsibilities and 
obligations. The ethics of the Middle Ages, formulated by 
Catholic scholastics, was largely concerned with working 
out the moral relations of the parts which constituted this 
fixed social order. 

As technology swept into the field of industry, it was 
accompanied by a new system of production known for 
convenience as capitalism. What is capitalism.? It is not 
synonymous with capital goods, such as mines, machinery, 
and railways, for in that sense feudalism was capitalistic — 
it had accumulations of tools and materials used in produc- 
tion. Capitalism is not synonymous with manufacturing; 
conceivably it might take over the whole scheme of agri- 
cultural economy. It is not the same as machine industry, 
because it had begun to flourish before machinery was ex- 
tensively used in the production of goods. 
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In contrast to the feudal order which it superseded, capi- 
talism is a system of production in which the primary object 
is the gain of profit through exchange. Unlike primitive 
agriculture and handicrafts, producing for use or for local 
exchange by barter or at a just price, capitalism produces to 
sell on the most advantageous terms, that is, with the largest 
profit possible to the owners and directors. The area of its 
operations seems unbounded. While the amount of farm 
land in any particular country is limited, the area of capi- 
talistic operations has no limits visible to the naked eye. The 
amount of goods it can turn out, the amount of wealth that 
can be accumulated by it, the number of men and women 
who can be employed by it seem capable of indefinite ex- 
pansion. . . . 

The Revolution in Thought 

This in itself promised ultimately a revolution in social 
thinking no less momentous than the revolution wrought in 
historical theology by natural science and technology. In its 
essence, capitalism is “rational,” that is, it is based not upon 
mysteries and incantations, but on calculable factors which 
can be mirrored in the balance sheet: plant, buildings, ma- 
chines, raw materials, hands, wages, prices, output, sales, and 
profits. Capitalists may pray for riches, but they expect no 
material help from the invocation of saints. Bookkeeping, or 
to use the more respectable word, accounting, can cover all 
capitalistic operations in mathematical terms; just as mathe- 
matics can cover all operations on the technological side. 

Before the nineteenth century had drawn to a close, capital- 
ism had become dominant over feudalism and agriculture 
throughout a large part of the Western world. How can we 
discover just when capitalism became dominant? The ques- 
tion is not easily answered. One measure is the value of the 
instruments used in capitalistic production as contrasted 
with agriculture and handicrafts employed for use and local 
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exchange. Another measure is the proportion of men and 
women engaged in capitalistic enterprises. A third is the 
influence exercised by the owners of capitalistic enterprises 
on the operations of government, domestic and foreign, an 
influence diificult to assess but none the less real. 

Judged by such standards, capitalism was conquering 
Western civiUzation just as Gladstone, Disraeli, Napoleon 
the Third, Cavour, and Bismarck were playing their respec- 
tive roles in the political language inherited from the long 
agricultural past. For convenience, approximate dates may 
be fixed. For England the year of capitalistic victory may be 
fixed as 1846, when free trade was established for the benefit 
of English manufacturers. The revolution of 1848 in France, 
while it temporarily revealed the fitful power of organized 
labor, crowned the bourgeois revolution of 1830 and marked 
the doom of landlords and clergy as the ruling element. By 
1850 the value of the instrumentalities employed in capitalist 
undertakings in the United States had overtopped the value 
of the land; and in 1865 the armies of the planting South 
surrendered at Appomattox. In Germany capitalism did not 
get into full swing until after 1870, and triumph was not 
politically recognized until after the collapse of Prussia in 
1918. 


Now, when this new Leviathan, capitalism, armed with 
technology, burst in upon the feudal world of guilds and 
agriculture, what was the intellectual climate in which 
thought about it had to be conducted? New facts do not 
automatically bring their appropriate ideas. On the contrary, 
new facts must be considered at first in the light of existing 
ideas. Capitalism and technology ran like a sword into the 
old web of notions about the world, mankind, and politics. 
Of necessity they were at first considered in terms of in- 
herited phraseology and logic; they had to be geared up to 
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the opinions, morals, creeds, laws, sayings, surmises, and 
guesses already afloat, no matter how relevant or irrelevant 
they might be. For example, a bill of rights says all men are 
created equal; then it follows that a capitalist with a million 
pounds sitting securely in his counting house is the equal of 
a half-starved workman asking for employment at the factory 
gate. Was there in fact any relevance at all for giant capital- 
ism in a system of rights designed to bring feudal lords and 
clergy down to the level of merchants and farmers.'' Yet if 
any thinking was to be started in respect of the new eco- 
nomic order, a beginning had to be made somewhere. 

Broadly speaking, three systems of thought were available 
at the opening of the nineteenth century for whose who were 
attempting to apply their intelligence to the swift changes 
then in process. The first of them may be called for the sake 
of convenience “the fixed order of God.” This was tire 
scholastic pattern of words evolved during the Middle Ages 
as appropriate to a fixed social order in which each rank or 
class had its status, its duties, and its obligations. Naturally 
the fixed-order-of-God scheme of thinking was the most 
popular in feudal and Catholic countries, among feudal and 
clerical classes. 

More or less opposed to it, however, appeared another 
assortment of ideas, the fixed order of nature, which was to 
be discovered by reason and was to bring happiness when 
understood and conformed with. By formulating the law of 
gravitation, Newton gave a great impetus to the develop- 
ment of this idea; and the French philosophers, in their fight 
on the clergy and nobility, made valiant use of it. Now, this 
fixed order of nature was of necessity in essence mathemati- 
cal, numerical, and material, and flatly opposed to the sys- 
tem of sentiments associated with the fixed order of God. 
For convenience it may be called “the system of natural rea- 
son.” Though apparently opposed, in reality these two 
schemes of ideas had much in common; perhaps they were 
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the obverse and reverse of the same thing. They were both 
theological, definite, positive, unchangeable. 

But the adherents of these two systems were always in 
trouble. Those who expounded the fixed order of God were 
continually perplexed by the fact that the conduct of man- 
kind did not conform exactly with the rules and regulations 
of the system. If they got much consolation from ascribing 
this nonconformity to perversity and sin, still the fact re- 
mained that the fixed order of God, especially after the 
Protestant revolt, seemed to be ferment, when tested by 
human conduct and actual institutions. Nor were the fixed- 
order-of-nature philosophers in any better case: human con- 
duct simply would not conform with any purely numerical 
rules respecting pleasures and pains, profit and loss, gains and 
subtractions. Life, being organic, could not be entirely covered 
by reason, whether theological or scientific. Yet, on the whole, 
thinkers associated with feudal ranks were more inclined to 
the scholastic scheme of thought, while mercantile and 
capitalist thinkers turned rather to the fixed-order-of-nature 
map of affairs. About this there was not much mystery. 

A third system of thought, opposed equally to the fixed 
order of God and the fixed order of nature, was a new 
philosophy which conceived of the world as endless change. 
Naturally this, too, took various forms. In the hands of the 
French theorist, Abbe de Saint-Pierre, it became the “idea 
of progress” — the continuous improvement of the lot of 
mankind on this earth by the attainment of knowledge and 
the subjugation of the material world to the welfare of the 
human race. This attitude was unknown to the Greeks and 
the Romans and foreign to tlie spirit and doctrines of early 
Christianity; but during the latter part of the eighteenth 
century and all through the nineteenth century, it spread far 
and wide in Western civilization. Condorcet’s sketch of the 
progress of the human spirit appeared in a beautiful transla- 
tion in Philadelphia soon after his death in 1795. 
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Taken up by the German philosopher Hegel, this notion 
of the world was worked out in an interpretation of history. 
With Hegel the truth is not a collection of ready-made dog- 
matic propositions respecting any fixed order, God’s or na- 
ture’s; it is in fact an endless chain of change — of becoming 
and passing — and this chain mirrored in the human brain is 
philosophy itself. But this everlasting flow of things, Hegel 
went oit to say, is the progressive realization of the idea of 
God; underlying all the forms and changes of civilization is 
an infinite power realizing its aim in the “absolute rational 
design of the world. . . 

The systems of thought which we have thus considered 
were, it is apparent, in the nature of explanations and justifi- 
cations for particular sets of circumstances. The fixed order 
of God was satisfactory to the feudal landlord who wished 
his laborers to stay contented in the fields. 

Bless the squire and his relations, 

Live upon our daily rations, 

And always know our proper stations, 

ran the refrain put into the mouth of a peasant by a satirical 
writer of old days. The fixed order of nature, which forbade 
the state to interfere with economic affairs, was highly grati- 
fying to businessmen who wished nothing more ardently 
than to be left alone to do as they pleased. Likewise the com- 
munist, socialist, or anarchist heaven promised to working- 
men by various radical thinkers cheered up the gloom of 
poverty and seemed quite “just and natural” to those for 
whose benefit the scheme was presumably elaborated. Nor 
was the state socialism of the German economists less pleas- 
ing to the king of Prussia, his bureaucracy, and his support- 
ing landlords. In short, all these patterns of thought look 
very much like “defense mechanisms,” to use a term coined 
by modern psychologists. 

It would scarcely be too much to say that all the thinking 
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about human affairs that went on during the nineteenth cen- 
tury was fundamentally colored by one or more of these eco- 
nomic attitudes. Most of the thinkers were by origin or 
choice affiliated with one or the other of the several economic 
orders — with landed proprietors, capitalists, or working peo- 
ple. None of them were disembodied spirits viewing earthly 
affairs from the heights of “pure reason.” 

Even into the “natural” science of Charles Darwin ran 
echoes of the social conflict. His father was of the middle 
class, a doctor, and his mother was the daughter of a manu- 
facturer. His wife was of similar origins, and the leisure 
which he enjoyed was secured by a modest fortune prudently 
invested. He owed one of his fundamental ideas, perhaps the 
most fruitful, the idea of natural selection, to a political tract 
written to combat dangerous socialistic propaganda. To use 
his own words; “Having attended to the habits of animals 
and their relations to the surrounding conditions, I was able 
to realize the severe struggle for existence to which all 
organisms are subjected. . . . With my mind thus prepared 
I fortunately happened to read Malthus’s Essay on Popula- 
tion; and the idea of natural selection through the struggle 
for existence at once occurred to me.” And what was this 
Essay from which Darwin extracted this primary doctrine 
of his system? A scientific treatise written in a search for 
truth? On the contrary, it was a tract conceived in opposition 
to Godwin’s theories respecting a happy anarchist society; 
it was written to attack the idea of radical improvements in 
the lot of mankind. Its statistical and “scientific” garb was an 
afterthought. 

Besides having its roots in the social conflicts raging in 
England, Darwinism served to convince die English econo- 
mists that their doctrines were rooted in nature, had the 
unanswerable support of biology. Darwin found in the ani- 
mal kingdom the same relendess “tooth-and-claw” struggle 
for survival which e^ted in the business world, thus 
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sanctioning the individualism o£ “sound political economy.” 
The terrible fight of each against all and all against each was 
a law running throughout creation. Hence all socialistic ef- 
forts to soften this struggle were violations of inexorable 
rule, bound to fail, to do more harm than good. It is true 
that Karl Marx carried the materialism of the Darwinian 
theory over into his system of thought and used it to prove 
that all social institutions were mere products of material 
circumstances. But it was the economists of tire laissez-faire 
school, rather than the socialists, who made tire most effec- 
tive use of Darwinism— against state interference with busi- 
ness enterprise. Taking the cue from this line of reasoning, 
certain of the anarchists demanded the abolition of state in- 
terference with property, that is, government protection of 
property, and proposed to have a genuine individualistic 
fight over the distribution of wealth, allowing the strongest 
and most cunning to reap the rewards of valor and virtue. 
Within a few years after the publication of Darwin’s Origin 
of Species in 1859, doctrines had spread to the utmost 
boundaries of thinking about human affairs. Not a few advo- 
cates of war saw in the conflict which broke out in 1914 and 
flamed around the world a vindication of the Darwinian 
hypothesis, a bloody struggle for existence, among the five 
great powers of nineteenth-centmy Europe, to which was 
soon added the new Leviathan of capitalism— the United 
States of America. 



Chapter IF 

The Rise of the Democratic Idea 


C3ne of the primary features of the American heritage 
which most of us believe ought to be defended and main- 
tained is called “democracy.” We believe that it is here, more 
or less, and that it ought to be here, perhaps that more of it 
ought to be here. Just what this idea of democi'acy is thus 
becomes an important theme of inquiry for us. In making 
the inquiry we find ourselves confronted by the necessity of 
another backward look into history. 

According to a report in The New Yorl{ Times, on Febru- 
ary 2, 1937, Mussolini, the Italian dictator, shouted at a 
correspondent of that newspaper: “You make me impatient 
when you talk of democracy. ... I tell you democracy is 
only a mask for capitalism, which clings desperately to the 
outmoded forms that allow it free play.” If this were only a 
passing remark by the temperamental ruler of Italy, whose 
writings are strewn with confusions and contradictions, it 
would scarcely be worth a moment’s notice. But the view he 
expressed has often been set forth by other observers of 
contemporary affairs — observers more thoughtful, more 
consistent, more informed. With the copious literature of 
the season before us, citations would be superfluous. 

Is it true that democracy is only a mask for capitalism, 
that it contains no humane values forever defensible in 
themselves, that it offers no methods for the solution of 
48 
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grave problems of state and for the continuous adjustments 
so necessary for social living? Surely no other question is 
more fundamental, more worthy of our consideration. It is 
not academic. Our lives and welfare hang upon the answer 
to be made and upon our willingness to defend and develop 
democratic institutions by every sacrifice of fortune and com- 
fort that may be required. 

The answer to this question is not to be found in the fogs 
of metaphysical and dialectic debate. It lies written in the 
history of the centuries and in the plain experiences of the 
hour. Whoever runs and reads may find it in the papers and 
documents that record the past and in the practices of legis- 
latures, executives, and courts now open to general observa- 
tion. 

Capitalism and the Democratic Idea 

Is democracy merely a mask for capitalism? Is it true that 
capitalists originally conceived the idea of democracy in 
Western civilization, that they first put it forward in 
America, that they championed it, fought for it, and em- 
bodied it in constitutions and institutions— all for the pur- 
pose of providing a mask for their system? If it is true, then 
the records of history should disclose the fact. What do the 
records reveal? 

At the outset two preliminary definitions are necessary, 
unless we are to grope in the dark. If by capitalism is meant 
the mere private ownership of land and other instruments of 
production, then capitalism is far older than anything that 
may be correctly called democracy and has existed under 
many forms of government. But capitalism is not to be identi- 
fied with private property as such; nor is it one and the same 
thing in all times and places. It is only to be identified with 
the use of property for the prime purpose of making 
profits out of it, as distinguished from the application of 
property in securing a living. Moreover, capitalism is a mat- 
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ter of origins, growth, degree, and change. Certainly in the 
Middle Ages, the great majority of the people and the major 
part of the instruments of production were employed in the 
production of commodities for use, not for the profit of the 
owners in any exact sense of the term “profit.” 

As we have seen, it was only during three centuries of 
change that the production of wealth for profit became what 
may be called a major concern of economy in Western na- 
tions. It is fairly accurate to say that the real triumph of 
capitalism in Western civilization came in the closing dec- 
ades of the nineteenth century, just as social democracy 
challenged its theory and practice. In such human matters 
the exactness of mathematics and physics cannot be attained, 
but the weight of historical evidence supports this broad 
conclusion. If an arbitrary date must be chosen we may 
venture the judgment that capitalism did not become the 
dominant mode of production in the United States until 
after 1865, the year that marked the downfall of the plant- 
ing class. 

Now let us define democracy provisionally as a govern- 
ment resting on a popular base and controlled directly or 
indirectly by all adults without distinction of property. Cer- 
tainly that is a justifiable definition in the political sense of 
the term. 

Here too we find matters of growth and degree. The steps 
by which this system of government was approximated may 
be traced in the records of history as positively as tlie story 
of the earth may be read in the findings of geology. 

Historic Demands of Democracy 

Leaving antiquity and the Middle Ages out of account, 
we may open the record of democracy in England in the 
seventeenth century. There were rumblings and grumblings 
long before that period, but it is in the seventeenth centuiy 
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that we encounter on a large scale systematic demands for 
“natural rights” and for the right of all men to share equally 
in government. Were these demands put forward, approved, 
or fought for by the property owners and incipient capitalists 
of that century? 

The record is plain. They were not. These demands were 
advanced by obscure and humble persons called “levelers” 
and thoroughly despised by the possessing classes of the 
time. The system of political democracy was attained in 
England by repeated struggles extending over three centuries, 
culminating in the suffrage acts of our own day. In these 
sti'uggles we do not find either capitalists or landlords as a 
class looking with favor on universal suffrage. They were 
ready to demand the ballot for themselves, but their phi- 
lanthropy was limited. Individual capitalists and landlords, 
sometimes for the purposes of partisan triumph, aided in the 
movement. But to say that the capitalist owners of property 
gave the vote to the propertyless for the sake of protecting 
property — as a mask for capitalism— is simply to falsify the 
facts of English history. 

The generalization applies also to American history. The 
property owners who voted under the British system in 
colonial times did not give the ballot to all the propertyiess 
when they threw off the British yoke in 1776. On the con- 
trary the first state constitutions adopted after tlie Revolu- 
tion continued generally certain property qualifications on 
voting and office holding, for die clear purpose of keeping 
government in die hands of property. It was only through 
innumerable local struggles that the suffrage was widened 
to include substantially all the adult white males. That re- 
sult was practically, but not completely, achieved by 1835, 
years before the triumph of capitalism in the United States. 

And who led in these struggles to democratize American 
government? Did capitalists as a class originate them, ap- 
prove diem, and carry them to triumph, all for die simple 
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purpose of providing a mask for capitalism? Here, too, the 
records of American history are clear. In the main the move- 
ment for democracy in America received its impetus from 
mechanics, industrial workers, and farmers, who can scarcely 
be called capitalists by any stretch of the imagination. Lead- 
ers in tliis suifrage battle, men and women alike, derived 
instruction and mspiration from the logic of the Declaration 
of Independence. They received some aid and comfort from 
individuals who may be called capitalists, but the establish- 
men of democracy in the United States was not tlie work of 
capitalists. 

Apart from the cold historical facts, a glance at the theory 
makes it absurd on its face. Property owners and capitalists, 
it maintains, turned the government over to the propertyless 
majority for the sake of protecting their property, of pro- 
viding a mask for capitalism! Common-sense logic makes 
the idea preposterous, while the facts of history demonstrate 
its falsity. The rise of capitalism coincided with the rise of 
democracy, and in some respects facilitated its growth; but 
capitalism did not originate the democratic idea, deliberately 
promote the realization of the idea, or welcome its triumph. 
All through the long historical process spokesmen of great 
wealth warned the members of their class that democracy 
was incompatible with the prevailing concentration of prop- 
erty. If outstanding examples need be cited. Lord Macaulay 
and Daniel Webster may be chosen to illustrate the proposi- 
tion. 

The Essence of Democracy 

No, the rise of democracy represented a movement of hu- 
mane forces deeper than capitalism, deeper than the accumu- 
lation of profits. Yet the idea of democracy has never been 
entirely dissociated from the forms and distribution of 
wealth. Thomas Jefferson did not choose the label “demo- 
crat” for himself or the party he founded, but he may be 
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called, with some justification, the leading promoter o£ the 
democratic idea in the early days of the American republic. 
And Jefferson associated popular government with a wide 
distribution of property. He believed that die true basis of 
such a government was an agricultural population, composed 
of freeholders and their families — ^not capitalists, but tillers 
of the soil who looked to the labor of their own hands for 
their sustenance and thus possessed liberty and inde- 
pendence. Jefferson thought that the safety of the republic 
was assured as long as there was an abundance of land for 
occupation, and that when Americans were piled upon one 
another in cides they would start eating one another up, 
as in Europe. This is what President Franklin D. Roosevelt 
must have meant when he quoted the old saying diat neces- 
sitous men are not free men. 

So today American democracy, in seeking to preserve its 
institutions, does not offer itself as a mere foil or mask for 
capitalism. On the contrary, it inquires into the present 
concentration of wealth, enacts legisladon against the 
mediods by which concentration is effected, and demands 
legislation, institutions, and practices by which a wider dis- 
tribution of wealth may be effected and security of economic 
life guaranteed to all. To be sure, enlightened capitalists 
recognize the justice and necessity of such demands, but it 
cannot be truly said that the center of gravity of American 
capitalism is on the side of this emphasis in contemporary 
democracy. Anyone who thinks that democracy in the 
United States is a mere tool of raw capitalism, as it has 
generally been conceived and practiced, is suffering from an 
illusion, is blind to the stubborn realities before us. 

No less significant for humanity than the democratic ideal 
and its economic aspects is the method which democracy of- 
fers for making the political and economic adjustments re- 
quired by changes in the production of wealth, the advance 
of knowledge, and the eternal urge of the human spirit. 
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Democracy proclaims that these changes are to be effected 
by the processes of inquiry, discussion, deliberation, popu- 
lar decision, and continuous appraisal of results. It offers a 
way of enlightenment and peace under rules of law, and thus 
stands in eternal contradiction to governments created by 
force, maintained by force, and unchangeable save by force. 
It asserts for the human mind freedom of inquiry, without 
which knowledge cannot be advanced. It upholds freedom 
of the press and conununications, without which intelli- 
gence is crippled and discussion is a sham and a farce. It 
throws about the individual the protection of civil tribunals 
and processes of law, against the sheer manifestations of 
brute force. It allows no leader hoisted into power by force 
to imprison or shoot down thousands of citizens without 
trial, without a hearing, without the right to have the truth 
sifted by witnesses and judicial scrutiny. 

Now these institutions of democracy are no mere mask for 
capitalism. Their origins antedate the rise and triumph of 
capitalism in Western civilization. The improvement of 
these institutions has not been the mere work of capitalists. 
On the contrary, for more than three hundred years men and 
women have sacrificed life and property to secure the estab- 
lishment of democratic institutions and to make more just 
and effective their functioning. Unquestionably, the law and 
custom of democracy are as yet far from perfect; in practice 
ignorance and bigotry pervert their purposes; and their 
principles are often violated. Yet with all their shortcomings, 
delays, and confusions duly admitted, the ideals and achieve- 
ments of these institutions stand in flat and eternal contrast 
to the institutions and practices of governments founded on 
sheer force. 

The very substance of all discussion under this head turns 
upon the relation of government to change. Certainly the 
very essence of history is change. Men and women die. New 
generations arise. The sickle of time cuts down dictators as 
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well as their victims. Ideas appear and exfoliate. Material 
and spiritual interests alter. Old values are discarded. New 
values are created and cherished. Neither Hitler nor Musso- 
lini nor Stalin is immortal. No government is fireproof 
against change. If confirmation be sought, look at the wrecks 
of states, empires, kingdoms, principaUties, dictatorships 
scattered along the path of more than seventy centuries. 
Those that do not bend, adjust, or adapt surely perish. Even 
despotisms are tempered by assassination. 

All despotisms, under whatever name they masquerade, 
are efforts to freeze history, to stop change, to soliify the 
human spirit. There is only one way by which a despotism 
can be altered, that is by revolution, by the kind of violence 
employed in its establishment. Such governments may last 
for many years. Cromwell created one; it passed. Napoleon I 
established one; it passed. Napoleon III established one; it 
passed. Diaz established one; it lasted longer than Na- 
poleon Fs, but it, too, passed. It may be that none of us 
will live to see the passing of the new dictators now preen- 
ing themselves for their brief period on the eartlily stage. 
But history is merciless. The more they strut, the more 
they proclaim the eternity of their systems, the more cer- 
tain we may be of their decay and doom. If there is not a 
Brutus for every Caesar, there is an old man lying in wait 
for him — the old man who carries a scythe and an hour glass. 

The institutions of democracy, on the other hand, provide 
for change and depend not upon the life of any person or 
self-constituted group of persons. They do not form a closed 
system of economy or culture. They are devised to cope with 
the rise, flow, and alteration of social and economic systems, 
with the creation, modification, and adaptation of systems. 
They rest upon human ideals, interests, and judgments more 
eternal than systems. They do not deny the role of leader- 
ship in history; they provide for leadership and its function- 
ing. They do not prevent masses of people from rallying 
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around leaders and great achievements; they arc designed 
to facilitate this process through discussion, deliberation, and 
matured decision. 

All this the founders of the American republic understood. 
They were familiar with the history of despotism in the Old 
World. Between 1780 and 1787 hundreds of Americans be- 
lieved a republic impossible and popular government of 
any kind a delusion. In 1782 a colonel in the American army 
wrote to General George Washington: “The war must have 
shown to all, but to military men in particular, the weakness 
of republics.” He then proposed that an immense territory 
be set apart as a distinct state to be governed under such a 
mode as the military men who moved to it might decide 
upon. In reply to this letter, Washington wrote a stinging 
rebuke which will stand forever among the landmarks in 
the history of American institutions. 

No, the founders of popular government in the United 
States and the leaders among the men and women who have 
sought to extend democracy in every direction have not been 
ignorant of history, of the nature and fate of despotisms and 
dictatorships. Nor have they been unaware of the difficulties, 
risks, and perils of self-government. After independence 
was declared the way was opened for a military dictator- 
ship and there were many who would have walked therein; 
but that choice was deliberately rejected and the other course 
was deliberately taken. With these traditions and these in- 
structions embedded in the very substance of their civiliza- 
tion, Americans may be pardoned for refusing to take at face 
value the old maxims of new upstarts, and for renewing dieir 
determination to preserve the democratic processes of gov- 
ernment. In so doing they need not undertake to give Europe 
or the Orient any gratuitous lessons, save in so far as tending 
their own garden may be deemed instructive, 



Chapter V 

Essentials of the American System 


A-fter an inquiry into our historical heritage, including the 
rise and growth o£ the democratic idea, it is appropriate that, 
in seeking a comprehensive view o£ our present situation, 
tve try to get at the fundamental character of democracy, or, 
more properly speaking, the American system of govern- 
ment and polity. In a practical way this means trying to pick 
out those features of our system which are deemed essential, 
indispensable to its genius and its existence. The task is 
difficult. It must be undertaken, however, if we are to have a 
clear idea of what we are talking about when we speak of 
democracy or the American system. 

Never by solemn convention assembled has this nation 
proclaimed itself a democracy. Nowhere in law or decree is 
presented for our instruction a summary of the ideas and 
practices deemed essential components of democracy. The 
word is not found in the Declaration of Independence. Nor 
does it appear in the Constitution of the United States. 

In the early days of the nation, the term "democracy,” 
when used, was generally applied to direct popular rule in 
small communities, such as the city-states of antiquity; and 
by a study of history leaders among the founders of our re- 
public reached the conclusion that this type of government 
led inexorably to tumults, to attacks on persons and proper- 
ties, and finally to the triumph of despotism. Scarcely less 
S7 
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did they fear indirect popular rule tlirough the representative 
assemblies of the American states, and especially the possi- 
bilities of full manhood suffrage, “Give the votes to the 
people who have no property,” exclaimed Gouverneur Mor- 
ris in the Constitutional Convention of 1787, “and they will 
sell them to the rich who will be able to buy them.” Broadly 
speaking, these founders of the republic were as much 
alarmed by the specter of democracy in either form, direct 
or representative, as they were by the menace of monarchy 
or the dictatorial propensities of a military caste or of a 
plutocracy. 

Only by slow and halting processes have Americans arrived 
at the application of the word “democracy” to the govern- 
ment and society of the United States. Nothing like official 
sanction was given to this usage until 1917, when President 
Wilson declared that the war on the Central Powers of 
Europe was a war for democracy. Even now, amid all the 
florid eloquence about it, the term has no seal of national 
resolve, and awaits both comprehensive statement and for- 
mal adoption. 

TAe Elements of Democracy 

Whence came the idea of democracy, so vaunted and so 
celebrated in our day? For an answer we must search; and 
our search carries us far back in time; beyond the Declara- 
tion of Independence into colonial and English history; be- 
yond England to the Continent of Emope, through the 
Protestant Reformation, the Renaissance and medieval civili- 
zation; beyond the Christian doctrine of universal brother- 
hood, through the natural law of the Romans, to the social 
ideals of the Stoics; far beyond Stoicism into the very origins 
of primitive society, with man as the hunter and fighter and 
woman as the mother, originator of domestic arts, con- 
servator of the humane spirit in mutual aid. And when we 
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scan the horizon o£ the future, contemplate the coming 
fortunes of democracy, we find ourselves caught in the toils 
of this historical sweep. If we are bold enough and insistent 
enough, our search will carry us into a consideration of the 
nature of all things human — the ultimate design of the uni- 
verse. 

When, however, we concentrate our drought upon ex- 
perience in the United States, we find six enduring elements 
now intertwined under the prevalent conception of democ- 
racy: popular government within a span of time, efficiency 
in function, sustaining economy, civil liberty, appropriate 
education, and the spirit of humanity and enlightenment 
which lifts men and women above the beasts of tire field and 
confers upon them moral rights and social duties. These six 
elements are closely related, are aspects of the same thing, 
are inseparable parts of the whole. The neglect or failure of 
one imperils tire fortunes of all. Any conception of democracy 
in America less comprehensive would not correspond to ir- 
reducible facts in the case. 

It is true that democracy is often defined narrowly as the 
“form of government in which the sovereign power resides 
in the people as a whole and is exercised either directly by 
them ... or by officers elected by them.” But this definition 
is both exclusive and superficial. It fails to specify the con- 
crete practices necessarily associated with the exercise of 
popular sovereignty in a span of time. Under this definition 
the despotism of Napoleon III might be called a democracy, 
for his elevation as emperor was approved by a popular vote 
of adult males, by a majority of ten to one. The definition 
omits all reference to society, in which every form of govern- 
ment must operate. In other words, it leaves out of account 
specific conditions of life and economy indispensable to the 
existence and functioning of democracy. It disregards the 
eternal oppositions of power and life, authority and liberty, 
public spirit and private interest, brute force and humanity, 
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with which the institutions of democracy must cope if they 
arc to endure. 

Both in conception and practice popular government in 
the United States transcends any superficial definition of 
form at a given moment. It is democratic in the sense tlrat all 
high public authorities endowed with political power over 
lives and properties are chosen directly or indirectly by 
popular vote and that, in the long run, the sustained and 
matured will of the duly constituted majority is allowed to 
prevail. Here popular sovereignty and the time span are 
combined. 

Under this system, no mere majority of men and women at 
any momentary election of public authorities or in any 
given legislative assembly can immediately compel the en- 
actment and enforcement of any law they are pleased to 
demand amid the heats and tumults of a single campaign. 
If such immediacy is an essential clement of democracy, tlien 
America has never been and is not now a democracy. 

Only in limited matters do simple majorities or pluralities 
control the decisions and actions of government. In all 
sovereign matters, as the Constitution of the United States 
prescribes, extraordinary majorities are required and a due 
process calling for an extension of actions in time must be 
followed. In no sovereign matter does the snap judgment of 
a majority or a plurality given at a mere moment have the 
force of law. Our system, in respect of great issues, allows 
for the time element and guarantees that prudence and 
daring, conservatism and radicalism, may each have its days 
in court, that discussion and education may intervene, that 
pleas and counterpleas may be heard, and that decision may 
be matured. 

T//e Popular Will 

The declaration of popular will, even if matured, is only 
the beginning of democratic government. Government in 
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action is function, the discharge of concrete duties. Govern- 
ment in action deals with issues of finance, economy, health, 
utilities, conservation of resources, human relations, na- 
tional defense, foreign affairs, and the general welfare 
broadly and realistically conceived. If it is to endure, govern- 
ment must grapple with these issues competently, efficiently. 
Is popular government a guarantee that a democratic gov- 
ernment can and will display this competence, this efficiency? 
If it were, then surely the elected parliaments of so many 
nations would not have vanished in our own time. Unless 
the agencies of popular will can legislate appropriately and 
administer efficiently, then democratic devices will perish, 
no matter what oceans of ink are spilt and what flowers of 
eloquence bloom in their defense. In ancient Rome men 
mouthed the grand phrase Senatus Populusque Romams 
long after the assembly had degenerated into a farce and 
the Senate had become the home of gibbering ghosts. The 
wrecks of monarchies, tyrannies, aristocracies, dictatorships, 
and democracies scattered through fifty centuries are solemn 
demonstrations that varied forms of government have failed 
at their tasks, in the discharge of their functions, under their 
symbols, in their times and places. 

Efficiency in Function 

When, therefore, the test of efficiency is applied to de- 
mocracy in the United States, an inescapable question arises: 
Is popular government, as now constituted, really compe- 
tent to deal effectively with the general functions common to 
all governments, and more especially with the specific issues 
forced upon this government by giant technology, by the 
power of enormous private corporations, by huge urban 
aggregations unlike the cities of earlier times, by organized 
labor, by the decline in freehold agriculture, by periodic 
crises in economy, by the complicadons of international 
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rivalries? Here is a question of the hour which challenges all 
talents and powers. Can popular government come to grips 
witli these issues, overcome them, and efEciently administer 
its decisions? 

Already in our smaller laboratories of popular experimenta- 
tion — cities and states — ^has appeared a profotmd conviction 
that many of our inherited institutions are not adapted to 
the requirements of the age, are in fact inefficient. In all our 
great cities the double-chamber council has been abolished, 
a single chamber installed, and the mayor endowed with 
broad powers in his own right. In 650 cities the mayor-and- 
council system has been discarded and the city-manager plan 
substituted for it. In a majority of the states the inherited 
scheme of administration has recently been abrogated, in 
whole or in part, and the power of the governor over finance 
and the conduct of public business has been materially in- 
creased. In several states an attack has been made on the 
weaknesses of legislatures, and a legislative council has been 
instituted for the purpose of concentrating research, knowl- 
edge, and imagination on public questions. More and more, 
the technical literature of competence in the field of state 
and local government is filled with doubt, inquiry, and a 
searching for constructive proposals. 

This quest for efficiency in government extends to national 
affairs. Already critics are saying that in the Congress of the 
United States a zeal for spending borrowed money, placating 
special interests, and framing bills against dissident minorities 
outruns the capacity to concentrate powers of mind upon 
the supreme issues of the time. Already critics are saying 
that democracy cannot really act effectively in great matters, 
that party bickerings defeat the preparation, discussion, en- 
actment, and administration of measures necessary to evoke 
creative energies, allay alarms, and bring our moral, indus- 
trial, and namral resources into wise and full use. 

In allowing some validity to these criticisms no aid and 
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comfort need be given to the carping censors who fondly 
imagine that they can set the clock back to 1928 or 1898, or 
any other year in the past and thus find instantaneous solu- 
tions of our pressing problems of efficiency in government. 
Most of tire measures now urged upon the federal adminis- 
tration by its detractors are the identical measures which 
were in full effect during the regime of golden prosperity, so 
called, which exploded with such devastating force in 1929. 
Why repeat the very origins of our present calamity ? Both 
experience and reason suggest that the search for efficiency 
in government be turned to the invention of new devices for 
concentrating talents and wills on needs now clearly before 
us. The recitation of old phrases by a thousand specialists in 
propaganda will only add to the nation’s confusion and 
delay the application of its abilities and energies to the at- 
tainment of efficiency in government. 

A Sustaining Economy 

Bound up with popular government and its functioning 
is the economy of the people who are supposed to control 
the form and process. Nothing is truer than the old adage: 
An empty meal sack cannot stand up. All governments have 
economic foundations. This axiom of politics does not come 
from armchair philosophers or demagogues or agitators. It 
comes from the founders of the nation, builders of our in- 
stitutions, from leaders of large vision, wide experience, and 
demonstrated capacity in great affairs. They made a revolu- 
tion, waged a continental war for independence, offered their 
lives and property in defense of their cause, established a 
republic, and steered it through perilous times. As against 
the weight of their authority and achievement, the axioms of 
private men pursuing private interests and of all petty 
phrasemakers in public affairs are as dust in the balance. Let 
those speak whose public accomplisliments display the 
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depth of their insight, the precision of their knowledge, the 
prowess of their minds, the invincibility of their courage. 

In words that admit of no equivocation these great of old 
who instruct us from their tombs declare that politics and 
economics are forever united. Ringing through their utter- 
ances like the tones of a clear bell is the warniirg thesis: A 
wide diffusion of property and a general equality of con- 
dition are the very foundation stones of popular government; 
a high concentration of wealth is incompatible with universal 
suffrage; a broad distribution of opportunity and assurance 
to labor is necessary to the security of republican institutions; 
the revolutions which have shaken other societies to pieces 
have spi'ung from the antagonism of private accumulations 
and popular power, fired by ambitious leaders. These find- 
ings, wrought out of hard experience, are set forth in many 
places by American statesmen of early times— nowhere 
more trenchantly than in the writings of James Madison, 
justly called the Father of the Constitution. 

Near the close of his long life, in the winter of 1829-30, 
Madison reviewed his rich experience and sought to lift the 
veil upon the future of his country. He prophesied that in 
1930 the population of the United States would probably 
be 192,000,000 and that a majority of the people would be 
“without property or the hope of acquiring it.” Then he 
asked: “What is to be done with this unfavored class of the 
community?” 

Madison confessed that he was unable to answer his own 
question. He thought that it would be unsafe to “admit them 
to a full share of political power.” At tire same time he de- 
clared that “it cannot be expedient to rest a republican gov- 
ernment on a portion of the society having a numerical and 
physical force excluded from, and liable to be turned against 
it.” This exclusion of whole masses from a share in govern- 
ment, Madison believed, “would lead to a standing military 
force, dangerous to all parties and to liberty itself.” In this 
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fateful conjuncture of things, the Father of the Constitution 
saw the crucial test of popular government. 

Having arrived at the dilemma, Madison concluded : “How 
far this view of the subject will be affected by the republican 
laws of descent and distribution, in equalizing the property 
of the citizens . . . cannot be inferred from any direct and 
adequate experiment.” But he foresaw the necessity of great 
alterations in public policy to meet the exigencies which he 
had predicted. “To the efiect of these changes, intellectual, 
moral, and social,” he said, “the institutions and laws of the 
country must be adapted; and it will require for the task all 
the wisdom of the wisest patriots.” 

Although Madison overestimated the population of 1930, 
he did with amazing vision forecast the primary features of 
the economic scene as they appeared one hundred years 
later, in 1930. The proportion of farmers who were tenants 
had increased rapidly until it was more than 40 per cent 
of the total number; and at least one third of the nominal 
owners were heavily burdened by debts. In the great cities 
the major portion of the inhabitants were without property 
worthy of mention, if not entirely without hope of acquiring 
it. About ten million workers were unemployed and losing 
faith in the possibilities of employment. There had been 
grand gestures in the direction of economic security, but grave 
doubts were entertained respecting the underlying strengtli 
of that assurance. Our economic machine, on which all the 
people rely for sustenance and the government depends for 
its very existence, rumbled along in uncertainty at about one 
half of its full capacity — until the armament boom of 1941 
gave it a temporary lift. 

Such arc the axioms of experienced state.smen. Such are 
glaring economic facts of our present situation. The crisis 
in national life forecast long ago has arrived. This is the age 
in which the wisdom of the wisest patriots, as Madison 
warned us, is required for the resolution of the dilemma. Not 
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curtailment but expansion of production is now a primary 
need of American democracy. Our output of wealth must be 
materially increased and there must be a distribution of em- 
ployments, goods, and services wide enough to afford those 
opportunities and assurances upon which popular govern- 
ment rests and must ever rest. If the wisdom is lacking, 
force may be offered as a substitute. Nay, if history is any 
guide, force will be offered and democracy may be started 
spinning swiftly on a downward spiral. 

In the light of this imperative, the policy of reduction ap- 
plied generally to agriculture, however defensible as a tem- 
porary expedient in respect of certain commodities, is, in the 
long run, a peril to the economy of a democratic society. No 
less perilous is the apparent inability of leadership in busi- 
ness enterprise to prevent those periodical curtailments of 
production in industry which harrow the hearts of men and 
women with fear and despair. No less perilous is the appar- 
ent inability of that leadership to force or guarantee the ex- 
pansion of industrial production toward the very borders 
of the capacity indicated by our plants, skills, and resources. 
Nor is the strife of organized labor over the crumbs that 
fall from a diminishing table any contribution to bringing 
about the economic arrangements necessary to the perpe- 
tuity of democratic institutions. 

If we are to learn from the instructions bequeathed to us 
by the founders and builders of this republic, it is idle gossip 
to speak of the long-term promise of democracy unless these 
essential factors of wealth production — government, indus- 
trial management, agriculture, and labor— can put aside their 
outworn formulas, rise to the occasion as did the creators 
of the republic, unite upon methods and measures that will 
expand production, enlarge and steady the domestic market, 
and assure the wide distribution of employment, goods, and 
services essential to the stability and progress of a democratic 
society. 
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Civil Liberties 

But at a given moment government may be popular in 
form, efficient in administration, competent to provide the 
conditions necessary for a wide economic security, and yet 
by its conduct of affairs undermine those civil liberties upon 
which democracy depends for its long-run existence. It may 
destroy that freedom which brings knowledge and wisdom 
to bear upon its operations, supplies criticism, and furnishes 
constructive thought for new occasions and measures. In 
operation popular government is government by public opin- 
ion and decision, enlightened by discussions that permit all 
causes and parties to be duly heard, even those hateful to 
the majority. Without freedom of press, speech, and person 
from arbitrary power, popular election becomes a farce, gov- 
ernment a tyranny, and administration an agency of per- 
sonal vengeance. 

Hence indispensable to the functioning of a democratic 
system on its own principles are those constitutional safe- 
guards which place restraints upon the regular operations of 
majorities and upon the irregular insolence of mobs; safe- 
guards against press censorship, against interference with 
free speech, against arbitrary arrest, against secret trial and 
condemnation; safeguards against the enactment of ex post 
facto laws making crimes out of actions that are not crimes 
when committed; safeguards against depriving persons of 
life, liberty, and property without due process of law, against 
cruel and unusual punishments, against the suspension of 
the writ of habeas corpus, against the introduction of mar- 
tial law, against assaults upon the whole structure of civil 
rights so painfully built up through centuries of conflict and 
sacrifice. To permit the suppression of civil liberties by pub- 
lic agencies or private mobs is to cut away the intellectual 
foundations on which popular government rests in the long 
run, and to open the way for government by proscription 
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and the firing squad, perhaps in the very name of the people. 

It is not enough that the maxims of civil liberty be spread 
upon paper and celebrated by sunshine patriots. They are 
futile unless made dynamic in government itself. They are 
mere trash unless supported by citizens in daily conduct. 
Again and again they have been flouted by the Congress of 
the United States, by state legislatures, by prosecuting attor- 
neys, by judges sworn to administer justice under law, and 
by lawless crowds of rich and poor. 

Indeed so flagrant have been violations in recent years 
that the danger has become obvious even to careless and in- 
different citizens, and a countermovement has been well 
launched. Defenders of liberty have come to its support. The 
Supreme Court, long heedless, has at length spoken out 
clearly and strongly against infractions. Once negligent, in- 
deed apparently hostile, the American Bar Association has 
at last recovered the grand tradition of Erskine and Mackin- 
tosh, established a powerful committee on civil liberty, and 
offered aid and counsel in the trial of causes involving per- 
sonal rights. But more is needed: systematic instruction in 
the subject by the public schools and a deep-rooted respect 
for the tolerances of civil hberty among the people in whose 
hands rests the fate of their own government. 

Education 

In connection with the functioning of democracy, in its 
public and private aspects, education may point the way up- 
ward or downward. It may prepare tlie people for the ful- 
fillment of a great mission or for subjection to sheer force. 
If education is to be effective in strengthening all phases of 
democracy, it must be appropriate to the exigencies of Amer- 
ican civilization. While it has a precious heritage to guard, 
education has a duty to assemble and diffuse the knowledge 
required by citizens and their leaders in operating popular 
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institutions, in making them effective in every sphere, and 
in preserving civil liberties. 

No longer can education proceed safely on the assumption 
that by training youth for the successful pursuit of private 
interests it will automatically insure the general welfare and 
the perpetuity of democracy. Like other alluring illusions, 
that is highly dangerous. It is even now too widely cher- 
ished. Other conceptions of purpose and action are needed 
to counterbalance it. Only by a program of instruction that 
deals resolutely and reaUstically with the processes of democ- 
racy, with questions of sustaining economy and culture, and 
with the protection of civil rights can American education 
“defy powers that seem omnipotent” and span the full 
measure of its opportunity. 

The Spirit of Democracy 

Universal suffrage, efficient government, material founda- 
tions, declarations of rights, and education alone cannot 
guarantee the safety of our civilization against the storms of 
passion and the lust of men for power. Behind all beneficent 
institutions of society, ever helping to sustain them, is that 
elusive but potent force known as the humane spirit. This 
spirit has ever been affiliated with, and expressed in, the 
noblest philosophies that have commanded the allegiance 
of hearts and minds since the beginnings of society. It has 
been associated with all great religions. Trampled upon by 
power, crushed by the organization of interests, the humane 
spirit endures in many forms, under varied professions of 
faith, and offers the strength of justice and mercy against tlie 
effronteries of tyranny and the angers of brute destruction. 
Without it even democratic government is an empty shell— 
a numerical counting of heads that may be farcical in pro- 
cedure and cruel in outcome. 

If our powers are to be effectively applied in sustaining i:he 
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forms and achieving the ends of popular government, this 
humane spirit must be cherished and quickened, and ever 
brought to bear as a dynamic element in the enrichment of 
life. Knowledge is not enough. Science is not enough. Both 
may be employed to kill as well as to heal. Accumulated 
facts, though high as mountains, give us no instruction in 
human values and the choices of application. It is the hu- 
mane spirit that points the way to the good life. To reiterate 
the maxims of this spirit, to restate them in terms of new 
times, to spread them through education and daily inter- 
course, to exemphfy them in private conduct, to incorporate 
them in public practice, to cling to them despite our infirmi- 
ties and hypocrisies— this, too, is a task of all who fain would 
make government by the people and for the people endure 
upon the earth. 

Such arc the components of American democracy — all es- 
sential to its perpetuity and development. They are not fig- 
ments of an imagination, fashioned in a philosopher’s alcove. 
They are realities of experience, tried and tested in the 
fires of centuries. Such, too, are the challenges of dissolution 
and sheer might which threaten the existence and unfolding 
of all that is best in this democracy. These are the central 
points for our consideration; here is the conflict tliat engages 
our contemplation. 

Facing this antithesis, nay, caught in the turmoil of these 
contending forces, it will not do for us, as Carlyle warned 
America long ago, to sit idly caucusing and ballot-boxing upon 
the graves of our ancestors, saying “It is well, it is well.” 
Rather is it for us to look with clear eyes upon the welter 
before us, to curb our little hates and loves, to forget our 
trivial slogans and party distempers, to clarify and purify our 
hearts and minds, to discover or invent, by concerted effort, 
the best means for coping now with the central issues raised 
amid indubitable facts. It is for us to find the common de- 
nominators of a union necessary to success in applying the 
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conclusions of our search, and, equipped with all the strong 
instruments of civilization, march upon the goal we have set 
before us, remembering that those who labor in so great a 
cause labor in a cause worthy of the finest and noblest tal- 
ents. 



Chapter VI 


The Constitution as a System of Power 


TThe essence of government is power. A government which 
cannot enforce its laws and maintain order is, or soon will 
be, no government at all. The essence of constitutional gov- 
ernment is limited government— power, subject to restraints 
in behalf of personal liberty and restraints as to methods 
of procedure. These facts the framers of the Constitution 
recognized. In this chapter we are to consider the side of 
power. 

Many pages have been written on the disputes among the 
framers and on their “compromises.” They did have disputes 
and they did make compromises; but there was general 
agreement, if not unanimity among them, on the proposi- 
tion that the new government, however framed, should have 
an amplitude of powers necessary to the exigencies of the 
Union. These powers are set forth in the Constitution in 
express and general terms. 

In one respect the history of the Constitution is a history 
of disputes over the extent and nature of these powers, ex- 
press and general. During the disputes two theories have 
been evolved. The first is the broad interpretation which 
makes these powers adequate to the exigencies of each suc- 
ceeding age and all the crises through which the country may 
pass. The second is the narrow interpretation which seeks 
to restrict and confine these powers within the narrewest 
7 ? 
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limits, sometimes to the mere power of conducting foreign 
affairs, defending the country, and keeping order. 

Frequently it is said that the Republican party has adhered 
to the broad interpretation and the Democratic party to the 
strict interpretation. This is not true in fact. Leaders of each 
party have been broad in interpretation in one set of cir- 
cumstances and narrow in another set of circumstances, 
usually as their conception of their interests varies. 

Which is the correct view of the Constitution and how 
can the truth be ascertained? That certainly is a fundamental 
question in political science. 

At the outset this basic proposition must be considered; 
Early theories about the broad or narrow construction were, 
as a rule, based on little actual knowledge of what the 
framers did intend; these theories were mixed up with party 
passions and became fixed features of party traditions be- 
fore the publication in the year 1840 of Madison’s notes on 
the secret debates of the convention. 

In other words, since the convention met behind closed 
doors and only fragmentary knowledge of its intentions was 
made public prior to 1840, the political leaders who talked 
about broad and narrow interpretations until that year as a 
rule knew little about the purposes of the men who made 
the Constitution. The excepdons to this rule were the men, 
such as Hamilton, Madison, and Washington, who had been 
members of the convention and had heard the debates. 

From Madison’s notes on the debates in the convention, 
from the journal, from letters and papers of the members 
of the convention, it is now possible to answer, on the basis 
of knowledge, the question: Did tire framers intend to con- 
fer upon the federal government broad and general powers 
adequate to the exigencies of government? 
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The Purposes of the Framers 

The first item to be especially noted as bearing on the 
answer is the resolution of the Congress under the Articles 
of Confederation calling the Constitutional Convention of 
1787. The fundamental and express purpose of this action 
was to “render the federal constitution adequate to the ex- 
igencies of government and the preservation of the Union.” 
The new insti'ument to be drawn up at Philadelphia was to 
be made adequate to the exigencies of government. The con- 
vention was instructed to do more than compile a list of new 
powers to be conferred upon the old confederate govern- 
ment. 

The second item in the record is a resolution adopted by 
the convention setting forth its convictions and intentions 
with respect to the powers to be conferred on Congress. On 
May 29, the very first day after the organization of the con- 
vention had been completed, Randolph of Virginia presented 
a general plan which contained this resolution. On May 31, 
it was approved and spread upon the record as a controlling 
principle. Later, on July 17, it was made still stronger by an 
amendment which was adopted after a few minutes’ debate. 
The resolution in question reads : 

That the legislature of the United States ought to possess the 
legislative rights vested in Congress by the Confederation; and 
moreover to legislate in all cases for the general interests of the 
Union, and also in those cases to which the states are separately 
incompetent, or in which the harmony of the United States may 
be interrupted by the exercise of individual legislation. 

It is evident from this resolution that the convention in- 
tended to confer upon Congress a broad power to legislate 
“in all cases for the general interests of the Union.” 

Along with other provisions, this particular resolution was 
referred by the convention to “the Committee of Detail” 
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with instructions to formulate a draft of the new constitution 
for further consideration. In other words, when the commit- 
tee began to draw up the section conferring powers on Con- 
gress, it had before it this command, this declaration of pur- 
pose, as a guide and mandate in the elaboration of details. 
The convention was the principal; the Committee of Detail 
was the agent. 

Now the Committee of Detail consisted of five delegates, 
all of whom took the broad view of the work in hand and 
expressed, in one form or another, the firm conviction that 
the new constitution should be adequate to the exigencies 
of government. In other words, they were men in complete 
sympathy with the declared purpose of the Convention and 
not at all inclined to thwart or defeat it. 

For about two weeks the Committee of Detail worked on 
the draft of tlie Constitution, and on August 6 they presented 
it to the convention for debate, amendment, and adoption. 
The section dealing with the powers of Congress contained 
a list of so-called specific powers, and closed with the gen- 
eral provision giving Congress the power “to make all laws 
that shall be necessary and proper for carrying into execution 
the foregoing powers, and all other powers vested, by this 
Constitution, in the government of the United States, or in 
any department or officer thereof.” 

Although the paragraphs of the section dealing with “spe- 
cific powers” were altered in some respects, this paragraph 
was adopted with a single change: “that” was altered to read 
“which.” 

In the light of the resolution previously adopted by the 
convention instructing the Committee of Detail, given tlic 
known views of the members of that committee, can there 
be any doubt that the convention intended to confer upon 
Congress a broad and general power “to legislate in all cases 
for the general interests of the Union”? Certainly the conven- 
tion did not confine the Constitution to a mere enumeration 
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of specific powers. In connection with this indisputable rec- 
ord, the "necessary and proper” clause takes on positive 
meaning, and Chief Justice Marshall had good and sufficient 
warrant for giving it the broad interpretation. 

The General Welfare Clause 

After the Committee of Detail reported its draft, there 
was evidently some dissatisfaction in the convention with 
the section conferring powers on Congress. On August i8 
Madison proposed the addition of several specific and gen- 
eral powers, and his resolutions were referred to the Com- 
mittee of Detail. Four days later the committee reported 
back to the convention a number of propositions, including 
a clause, to be added to the list of powers conferred on Con- 
gress, authorizing it to provide for “the well managing and 
security of the common property and general interests and 
welfare of the United States,” in such a manner as not to 
interfere with the internal police of the states or matters for 
which their authorities may be competent. 

This resolution, however, was not adopted. But on Sep- 
tember 4 , a special committee of the convention, to which 
sundry resolutions had been referred, reported an addition 
to the paragraph conferring taxing powers on Congress. It 
read: “to pay the debts and provide for the common defence 
and general welfare of the United States.” This addition was 
adopted and incorporated in the Constitution. 

In the final draft of the Constitution reported by the Com- 
mittee of Style, there were two important additions, among 
many others, to the draft reported by the Committee of 
Detail on August 6. The first was the preamble declaring 
the purpose “to form a more perfect Union, establish justice, 
insure domestic tranquillity, provide for the common de- 
fence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity. . . 
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The second was the general welfare clause attached to the 
taxing power. In the printed draft, which the members of 
the Convention had before them, it stood: “To lay and col- 
lect taxes, duties, imposts, and excises; to pay the debts and 
provide for the common defence and general welfare of the 
United States.” After a few minor amendments were made 
in this printed draft, the whole was engrossed for final adop- 
tion and signing. In the engrossed draft the semicolon be- 
tween the words “excises” and “to pay” was omitted and a 
comma substituted by the copyist. 

This matter of punctuation may seem trivial but it is im- 
portant, and wordy debates have turned on it. The point is 
not only significant in itself, but it illustrates the pitfalls in 
the way of those who tliink they }{now what the Constitution 
really is. 

On the ground that there is a semicolon in the printed 
draft which the members read, it has been argued that the 
convention conferred upon Congress a broad power to pro- 
vide for the general welfare. (See speech of Hon. David J. 
Lewis in. the House of Representatives, August 20, 1935.) 

Assuming that the comma, not the semicolon, represents 
the intention of the convention, because it appears in the 
engrossed document read to the members, commentators 
on the Constitution have argued that the general welfare 
clause merely limits the taxing power. So the whole para- 
graph should be understood to mean that Congress, in laying 
taxes, duties, imposts, and excises, is limited, in this power, 
to paying the debts and providing for the common defense 
and general welfare. In fact, other records of the convention 
may be cited to support this contention. 

But assuming that it was the intention of the framers so 
to limit the taxing power of Congress, it must be admitted 
that the general welfare clause is there in the Constitution, 
and that, if it is a limitation in respect of the purposes of 
taxation, it is a broad and general limitation. In laying taxes 
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Congress is bound by the rule that, in taxing and spend- 
ing money, it cannot go beyond paying the debts and provid- 
ing for the common defense and general welfare. Accepting 
this interpretation as valid, then in exercising its taxing and 
spending powers Congress may do anything that is consist- 
ent with the general welfare. 

Taken in connection with the convention’s resolution 
avowing the intention of conferring on Congress power to 
legislate “in the general interests,” both the necessary and 
proper clause and the general welfare clause must be con- 
strued broadly. At all events, this construction is binding on 
all commentators and practitioners who are faithful to the 
letter and spirit of the entire record. The conclusion is not 
altered even if the welfare clause be regarded as a “limita- 
tion” on the taxing power of Congress. 

Alexander Hamilton’s Interpretation 

This view of the Constitution drawn from the records of 
the convention is supported by Alexander Hamilton in his 
opinion for President Washington on the constitutionality 
of the first United States bank. He made extensive use of 
the “necessary and proper” clause, as well as of specific pro- 
visions. He said squarely: “The degree in which a measure 
[of Congress] is necessary can never be a test of the legal 
right to adopt it; that must be a matter of opinion, and can 
only be a test of expediency.” In other words, the necessity 
and propriety of a measure designed to carry into effect 
enumerated powers are matters of opinion, of expediency, 
and are not matters of legal exactness. 

Having interpreted the “necessary and proper” clause 
broadly, and in keeping with the records of the convention 
of which he had been a member, Hamilton then turned to 
the welfare clause. In a brief for President Washington, 
Thomas Jefferson had argued against the constitutionality 
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of the bank and had contended that Congress could not tax 
for any purpose it pleased, but was limited to paying debts 
and providing for the common defense and general welfare. 
This contention Hamilton considered in the following argu- 
ment: 

It is true [he said] that they [Congress] cannot, without 
breach of trust, lay taxes for any other purpose than the general 
welfare; but so neither can any other government. . . . Congress 
can be considered as under only one restriction which does not 
apply to other governments — they cannot rightfully apply the 
money they raise to any purpose merely or purely local. . . . 

The constitutional test of a right application must always be, 
whether it be for a purpose of general or local nature. If the 
former, there can be no want of constitutional power. The 
quality of the object, as how far it will really promote or not 
the welfare of the Union, must be a matter of conscientious dis- 
cretion, and die arguments for or against a measure in this light 
must be arguments concerning the expediency or inexpediency, 
not of constitutional right. 

It is impossible to escape the historical truth or the logic 
of Hamilton’s argument. It was in keeping with the letter 
and spirit of the convention’s records. And it was accepted 
and approved by President Washington. 

The significance of tliis case cannot be overemphasized. 
Hamilton had been a member of the convention. Washing- 
ton had presided over its proceedings. Both knew the history 
of its purposes and actions. Jefferson had not been a mem- 
ber; he was in Paris at the time. Moreover, his party, amid 
the threatened bankruptcy that followed the War of 1812, 
re-established the United States bank and justified its action 
by reference to a similar conception of the Constitution. In 
the irony of history, the second BanJt Act was upheld by 
Chief Justice Marshall in an opinion which was founded 
on Hamilton’s interpretation of the powers of Congress. 

The conclusion seems inescapable: The majority in die 
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convention intended to confer upon Congress the power to 
legislate in the general interest and contemplated a broad and 
liberal interpretation of national powers. Any other view 
is out of keeping with the records of the convention and is 
contrary to the expressed conceptions of the leaders who 
framed and signed the Constitution. 


Chapter FII 


Judicial Exposition of Federal Power 
under the General Welfare Clause 


w HEN the Roosevelt Administration sought to overcome 
the economic and social crisis in which the country was 
floundering in the spring of 1933, it made extensive use of 
the power of Congress to lay taxes, to “provide for the com- 
mon defence and the general welfare of the United States,” 
and the power to appropriate money. For example, Congress 
appropriated money to be lent in part and given in part to 
state and local government for the purpose of relieving un- 
employment through the construction of public works; and 
Congress also attempted to deal with the crisis in agriculture 
by making grants of money to farmers on condition that 
they comply with certain stipulations respecting crop control. 

For such appropriations of federal money there had been 
precedents more or less relevant, but never before in the his- 
tory of the country had Congress sought to accomplish so 
many varied purposes under the cover of the general welfare 
clause and the power to appropriate money. Great opposi- 
tion to the new federal laws appeared in various parts of 
the country, and numerous provisions were attacked in the 
courts. At first the Supreme Court of the United States was 
inclined to a strict construction of the Constitution, and in 
1935 and 1936 it declared invalid large sections of the “New 
Deal” legislation, for instance, most of the National Indus- 
trial Recovery Act and the primary parts of the Agricultural 
81 
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Adjustment Act. During this early season, federal circuit and 
district courts were divided in opinion; some of them upheld 
New Deal statutes and others declared them unconstitu- 
tional. 

Determined to break judicial opposition to his legislative 
program, President Roosevelt proposed, in February, 1937, a 
plan for reconstructing the federal judicial system and add- 
ing new justices to the Supreme Court. While the contro- 
versy over his project was raging, the Supreme Court took 
occasion to express a broader view of the Constitution than 
it had recently entertained. For example, it sustained the 
Wagner Labor Relations Act in an opinion which seemed to 
conflict with doctrines announced two years previously when 
the National Industrial Recovery Act had been declared in- 
valid; and shortly afterward it upheld the Social Security 
Act. 

In the case of Helvering v. Davis^ one of the Social Secur- 
ity cases, the Court upheld the federal tax on employers gen- 
erally, including provisions for old-age benefits. Justice Car- 
dozo, speaking for the Court, dealt particularly with the 
general welfare clause in the following language. 

The Social Security Act 

Congress may spend money in aid of the “general welfare.” 
Constitution, Art. I, section 8; United States v. Butler, 297 U.S. 
I, 65; Steward Machine Co. v. Davis? There have been great 
statesmen in our history who have stood for other views. We 
will not resurrect the contest. It is now settled by decision. 
United States v. Butler? The conception of the spending advo- 
cated by Hamilton and strongly reinforced by Story has pre- 

^301 U.S. 619 (1937). 

“30: U.S. 548. 

°397 U.S. I, 36 Sup. Ct. 312, 80 L. Ed. 477. 
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vailed over that o£ Madison, which has not been lacking in 
adherents. Yet difficulties are left when the power is conceded. 
The line must still be drawn between one welfare and another, 
between particular and general. Where this shall be placed can- 
not be known through a formula in advance of the event. There 
is a middle ground or certainly a penumbra in which discretion 
is at large. The discretion, however, is not confided to the courts. 
The discretion belongs to Congress, unless the choice is clearly 
wrong, a display of arbitrary power, not an exercise of judg- 
ment. This is now familiar law. “When such a contention 
comes here we naturally require a showing that by no reasonable 
possibility can the challenged legislation fall within the wide 
range of discretion permitted to the Congress.”^ Nor is the 
concept of the general welfare static. Needs that were narrow or 
parochial a century ago may be interwoven in our day with the 
well-being of the Nation. What is critical or urgent changes 
with the times. 

The purge of nation-wide calamity that began in 1929 has 
taught us many lessons. Not the least of the solidarity of interests 
that may once have seemed to be divided. Unemployment 
spreads from State to State, the hinterland now settled that in 
pioneer days gave an avenue of escape. Home Building & Loan 
Assn. V. Blah dell, 290 U.S. 398, 442. Spreading from State to 
State, unemployment is an ill not particular but general, which 
may be checked, if Congress so determines, by the resources of 
the Nation. If this can have been doubtful until now, our ruling 
today in the case of the Steward Machine Co., supra, has set the 
doubt at rest. But the ill is all one, or at least not greatly differ- 
ent, whether men are thrown out of work because there is no 
longer work to do or because the disabilities of age make them 
incapable of doing it. Rescue becomes necessary irrespective of 
the cause. The hope behind this statute is to. save men and 
women from the rigors of the poorhouse as well as from the 
haunting fear that such a lot awaits them when the journey’s end 

^United States v. Butler, supra, p. 67. Cf. Cincinnati Soap Co. v. United 
States, 301 U.S. p, 308; United States v. Realty Co., 163 U.S, 4x7, 440; 
Head Money Cases, 1x2 U.S, 580, 595, 
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The problem is plainly national in area and dimensions. 
Moreover, laws of the separate states cannot deal with it effec- 
tively. Congress, at least, had a basis for that belief. States and 
local governments are often lacking in the resources that are 
necessary to finance an adequate program of security for the 
aged. This is brought out with a wealth of illustration in recent 
studies of the problem.® Apart from the failure of resources, 
states and local governments are at times reluctant to increase 
so heavily the burden of taxation to be borne by their residents 
for fear of placing themselves in a position of economic dis- 
advantage as compared with neighbors or competitors. We have 
seen this in our study of the problem of unemployment com- 
pensation, Steward Machine Co. v, Davis, supra. A system of old 
age pensions has special dangers of its own, if put in force in 
one state and rejected in another. The existence of such a sys- 
tem is a bait to the needy and dependent elsewhere, encouraging 
them to migrate and seek a haven of repose. Only a power 
that is national can serve the interests of all. 

Whether wisdom or unwisdom resides in the scheme of bene- 
fits set forth in Title II, it is not for us to say. The answer to 
such inquiries must come from Congress, not the courts. Our 
concern here, as often, is with power, not with wisdom. Counsel 
for respondent has recalled to us the virtues of self-reliance and 
frugality. There is a possibility, he says, that aid from a paternal 
government may sap those sturdy virtues and breed a race of 
weaklings. If Massachusetts so believes and shapes her laws in 
that conviction, must her breed of sons be changed, he asks, 
because some other philosophy of government finds favor in the 
halls of Congress.? But the answer is not doubtful. One might 
ask with equal reason whether the system of protective tariffs 
is to be set aside at will in one state or another whenever local 
policy prefers the rule of laissez faire. The issue is a closed one. 
It was fought out long ago.® When money is spent to promote 

“Economic Insecurity in Old Age, Washington, D.C., Social Security Board, 
1937, Chap. VI, p. 184. 

°IV Channing, History of the United States, p. 404 (South Carolina Nullifi- 
cation); 8 Adams, History of the United States (New England Nullification 
and the Hartford Convention). 
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the general welfare, the concept of welfare or the opposite is 
shaped by Congress, not the states. So the concept be not arbi- 
trary, the locality must yield.’’' 

The broad interpretation of federal power under the Con- 
stitution, including the general welfare idea, was expressed 
by Justice John J. Parker, of North Carolina, speaking for 
the Federal Circuit Court of the Fourth District. In the case 
of Greenwood County, S. C. v. Dul{e Power Co.® The fol- 
lowing passages are from his opinion in this case, which in- 
volved the power of Congress to provide, in the National 
Industrial Recovery Act, for lending federal money to a 
county for the purpose of building an electric power plant. 

The NJ.R.A. 

The statute under which the administrator is acting in making 
the loan and grant to Greenwood County is title 2 of the Na- 
tional Industrial Recovery Act,® under which 1^3,300,000,000 was 
appropriated by the Congress for the purpose of relieving un- 
employment throughout the country. Section 201 of that title’^® 
authorizes the President to create a federal emergency adminis- 
tration of public works, all of the powers of which shall be exer- 
cised by an “administrator” to be appointed by the Presi- 
dent. . . . 

We think that the enactment of these provisions of the statute 
was well within the power of Congress. It may be conceded that, 
under ordinary circumstances, the power would not exist to raise 
and expend funds for construction local in character and not con- 
nected with the exercise of any of the powers of regulation ex- 
pressly conferred upon the federal government; but the circum- 
stances under which this statute was enacted were by no means 
ordinary and the construction contemplated was not of isolated 

’'Constitution, Art. VI, Par. 2. 

“81 F2 986 (1936)- 

“48 Stat. 200 (40 U.S.C.A. No. 401 et seq.). 

”40 U.S.C.A. No. 401. 
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projects but of a vast program of public works intended to re- 
lieve a condition of unemployment which was nation-wide in 
scope and had become a menace, not merely to the safety, morals, 
health, and general welfare of vast numbers of the people, but 
also to the stability of the government itself. . . . 

In the light of our history, it is idle to say that, in the presence 
of such a situation as confronted Congress, the national govern- 
ment must stand by and do nothing for the relief of the general 
distress, confining its activities to matters as to which it is 
given legislative powers by the Constitution. It is the only 
instrumentality which the people of the country have which 
can deal adequately with an economic crisis nation-wide in 
scope; and there can be no question but that, for the purpose of 
dealing with such a crisis, it can exercise the power to raise and 
spend money under Article i, section 8, clause i of the Constitu- 
tion which provides: “The Congress shall have Power To lay 
and collect Taxes, Duties, Imposts and excises, to pay the 
Debts and provide for the common Defence and general Wel- 
fare of the United States. . . 

There has been much discussion as to the meaning of this 
“general welfare” clause of the Constitution; but it is now 
definitely settled that the power of Congress to authorize ex- 
penditure of public money for public purposes is not limited by 
the direct grants of legislative power contained in the Con- 
stitution. ... 

If it be conceded, as we think it must be, that the expenditure 
of public funds for the relief of nation-wide unemployment is 
within the power of Congress, as being an expenditure in 
furtherance of the general welfare of the United States, we think 
that it necessarily follows that expenditures for a nation-wide 
program of public works for the purpose of providing employ- 
ment in such an emergency is within the Congressional power; 
for from the earliest periods of history nations have been ac- 
customed to resort to the construction of public works as a 
means of relieving the unemployment of their people. Certainly, 
it is hard to imagine any expenditure which the federal govern- 
ment might make for the purpose of relieving the danger and 
distress arising from unemployment which would interfere so 



FEDERAL POWER UNDER GENERAL WELFARE 87 

little with private business, and would have so little tendency to 
create a dependent attitude on the part of the people, as a pro- 
gram of public works. And, not only does such a program 
relieve unemployment by furnishing work in the construction 
of the immediate projects and in the manufacture of materials to 
be used therein, but it also makes a lasting contribution to the 
national wealth, and thus counterbalances to some extent the 
burden of the increase in the national debt which it entails. If, 
therefore, the relief of nation-wide unemployment be a legitimate 
end for Congress to have in view in the exercise of its powers 
to raise and spend money under the “general welfare” clause, 
the construction of a nation-wide program of public works 
would seem to be a legitimate means to that end. 

And we do not think that it can be said that Congress is in- 
vading the reserved powers of the states, or is making expendi- 
tures for matters essentially local in character, merely because 
the project for which expenditure is made is not connected 
with interstate commerce and, when considered alone, is local 
in character. It cannot be said to invade the reserved powers 
of a state to make loans or grants of money to municipal cor- 
porations which the state continues to control, and which are 
at liberty to reject the loans and grants if they see fit to do so. 
And a program of works for relieving nation-wide unemployment 
does not lose its national character and become local merely 
because each of the public works projects is constructed in some 
particular locality. If this were true, the spending power under 
the general welfare clause would be limited, in the manner in 
which the Supreme Court has just held in United States v. Butler 
that it is not limited, to objects embraced within the direct 
grants of legislative power. No matter how clearly national the 
end to be attained by expenditures under the general welfare 
clause, or how appropriate the means adopted for the attain- 
ment of that end, each individual expenditure must needs have a 
local as well as a national character; for money cannot be ex- 
pended in vacuo and no project can be imagined, even though 
part of a national program, which will not have a local situs. 
The national character of the program here involved is shown, 
however, by tlie fact that projects of various kinds have been 


88 PUBLIC POLICY AND GENERAL WELFARE 


commenced in 3,040 of the 3,070 counties of the country; and 
the magnitude of the undertaking clearly appears from the re- 
port of the administrator to the Senate, of March 22, 1934. 

In another Federal Circuit Court, Justice O. L. Phillips, in 
dealing with the power of Congress to authorize the Public 
Works Administration to make loans to municipalities for 
public works purposes, sustained the Act in question. Justice 
Phillips’s opinion contained the following review and inter- 
pretation of the general welfare principle in the case of 
Kansas City Gas and Electric Co. v. Independence, Kansas.^^ 

Public Wo>-^s Administration 

Section 8, Article i of the Constitution provides: 

“The Congress shall have power: 

“To lay and collect Taxes, Duties, Imposts and Excises, to pay 
the debts and provide for the common defence and general wel- 
fare of the United States;” 

In the first draft of the Constitution, the provision respecting 
taxation read: “The legislature of the United States shall have 
power to lay and collect taxes, duties, imposts, and excises.” 

It contained no words qualifying or limiting the power 
granted. 

Later certain matters, among them a proposition to secure the 
payment of the public debt, to appropriate funds exclusively for 
that purpose and to secure the public creditors from a violation 
of the public faith when pledged by the authority of the legis- 
lature, were referred to a committee of five. 

The committee of five reported that there should be added to 
the provision respecting taxation the following: “For the pay- 
ment of the debts and the necessary expenses of the United 
States, provided, that no law for raising any branch of revenue, 
except what may be specially appropriated for the payment of 
interest on debts or loans, shall continue in force for more than 
years.” 

“79 F2 33 (1935). 
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Later a motion to amend the provision respecting taxation 
to read, “The legislature shall fulfil the engagements, and dis- 
charge the debts of the United States, and shall have power to 
lay and collect taxes, duties, imposts and excises,” was adopted. 

Thereafter it was proposed that the following be added 
there-to: “For the payment of said debts, and for the defray- 
ing the expenses that shall be incurred for the common defense 
and general welfare.” The proposal was disapproved by a vote 
of ten to one. This left the clause, giving Congress unlimited 
power of taxation, as reported in the original draft. But the 
giving of an unlimited grant of power seems to have been un- 
satisfactory, because thereafter another committee reported that 
the clause respecting taxation should read as follows: “The 
legislature shall have power to lay and collect taxes, duties, im- 
posts, and excises, to pay the debts and provide for the common 
defence and general welfare of the United States.” This report 
was unanimously approved. 

Thus it will be seen that the clause ‘“to pay the debts and 
provide for the common defence and general welfare of the 
United States,’ . . . was first brought forward in connection 
with the power to lay taxes; that it was originally adopted as 
a qualification or limitation of the objects of that power; and 
that it was not discussed as an independent power, or as a gen- 
eral phrase pointing to or connected with the subsequent 
enumerated powers. There was another amendment propo.sed, 
which would have created a general power to this effect, but it 
was never adopted, and seems silently to have been abandoned 

In the early history of the Nation the clause, “to . . . provide 
for . . . the general welfare of the United States,” engendered 
much discussion, and divergent views were expressed by eminent 
statesmen and publicists, 

Madison expressed the view that it is limited by the specifically 
enumerated powers granted to the Congress. He said: “When- 
ever . . . money has been raised by the general authority, and 
is to be applied to a particular measure, a question arises 
whether the particular measure be within the enumerated 
authorities vested in Congress. If it be, the money requisite for 

“Story on the Constitution (5th ed.) Vol. I, HU 928, 929. 
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it may be applied to it. If it be not, no such application can be 

made.”^® 

On the other hand Hamilton expressed the view that, subject 
to the qualifications that “all duties, imposts, and excises shall be 
uniform throughout the United States; ... no capitation, or 
other direct tax, shall be laid, unless in proportion to the 
census. . . ,” and “no tax or duty shall be laid on articles ex- 
ported from any State” “the power to raise money is plenary 
and indefinite, and the objects to which it may be appropriated 
... no less comprehensive than the payment of the public 
debts, and the providing for the common defence and general 
welfare”; that the phrase general welfare “is as comprehensive as 
any that could have been used” and embraces “a vast variety of 
particulars, which are susceptible neither of specification nor of 
definition”; that it is “left to the discretion of the National 
Legislature to pronounce upon the objects which concern the 
general welfare, and for which ... an appropriation of money 
is requisite and proper”; that “whatever concerns the general 
interest of learning, of agriculture, of manufactures, and of 
commerce, are within the sphere of the national councils, as far 
as regards an application of money”; and that “the only qualifica- 
tion of the generality of the phrase . . . is . . . that the ob- 
ject ... be general, and not local; its operation extending in 
fact or by possibility throughout the Union, and not being 
confined to a particular spot.”^^ 

In connection with his veto message of May 4, 1822, of “An 
Act for the Preservation and Repair of the Cumberland Road,” 
President Monroe sent a statement to the House of Representa- 
tives which contains an elaborate discussion of the meaning of 
the phrase, “to pay the debts and provide for the common de- 
fence and general welfare.” 

He reaches the conclusion that the phrase gives Congress a 
right to appropriate public money and is “incidental to the great 
objects of the first branch of the grant, which authorizes 
Congress to lay and collect taxes.” 

“Madison’s Report on the Virginia Resolutions; Elliott’s Debates, Voi. IV, 
P. 552. 

“The Works of Alexander Hamilton (Lodge) Vol. IV, pp. 150-54. 
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He states that formerly he was inclined to the view [that] the 
national government had no right to expend money except in 
performance of acts authorized by the other specific grants, but 
on further reflection and observation he had changed his view 
for reasons which he stated in part, as follows: 

“The grant consists, as heretofore observed, of a two-fold 
power — the first to raise, and the second to appropriate, the 
public money — and the terms used in both instances are general 
and unqualified. Each branch was obviously drawn with a view 
to the other, and the import of each tends to illustrate that of the 
other. ... 

“If we look to the second branch of this power, that which 
authorizes the appropriation of the money thus raised, we find 
that it is not less general and unqualified than the power to raise 
it. More comprehensive terms than to ‘pay the debts and provide 
for the common defence and general welfare’ could not have 
been used. So intimately connected with and dependent on 
each other are these two branches of power that had either 
been limited the limitation would have had the like effect on 
the other. Had the power to raise money been conditional or 
restricted to special purposes, the appropriation must have 
corresponded with it, for none but the money raised could be 
appropriated, nor could it be appropriated to other purposes 
than those which were permitted. On the other hand, if the right 
of appropriation had been restricted to certain purposes, it 
would be useless and improper to raise more than would be 
adequate for those purposes. It may fairly be inferred that these 
restraints or checks have been carefully and intentionally 
avoided. The power in each branch is alike broad and unquali- 
fied, and each is drawn with peculiar fitness to the other, the 
latter requiring terms of great extent and force to accommo- 
date the former, which have been adopted, and both placed in 
the same clause and sentence. Can it be presumed that all 
these circumstances were so nicely adjusted by mere accident? 
Is it not more just to conclude that they were the result of 
clue deliberation and design? Had it been intended that the 
Congress should be restricted in the appropriation of the 
public money to such expenditures as were authorized by a 
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rigid construction of the other specific grants, how easy would 
it have been to have provided for it by declaration to that 
effect. The omission of such declaration is therefore an addi- 
tional proof that it was not intended that the grant should be so 
construed.” 

Fie further expressed the view that the power of the national 
government to raise and appropriate money was not without 
limitation, saying: 

“Have Congress a right to raise and appropriate the money 
to any and to every purpose according to their will and pleasure? 
They certainly have not. The government of the United States 
is a limited government, instituted for great national purposes 
and for those only. Other interests are committed to the States, 
whose duty it is to provide for them. Each government should 
look to the great and essential purposes for which it was insti- 
tuted and confine itself to these purposes.”^® 

Mr. Joseph Story in his great work on the Constitution de- 
votes many pages to an elaborate discussion of the meaning of 
section 8 of Article i. See sections 905 to 991, inclusive, Fifth 
Edition. 

He holds that the provision with respect to taxation should be 
construed as if written, “The Congress shall have power to lay 
and collect taxes, duties, imposts, and excises, in order to pay 
the debts, and to provide for the common defence and general 
welfare of the United States.” He rejects the Madison construc- 
tion, and quotes with approval from Hamilton’s report and 
Monroe’s message, supra. He concludes, however, that the power 
of Congress to lay taxes and appropriate money is not unlimited, 
saying: 

“^922. A power to lay taxes for any purposes whatsoever is 
a general power; a power to lay taxes for certain specified 
purposes is a limited power. A power to lay taxes for the comi- 
mon defence and general welfare of the United States is not in 
common sense a general power. It is limited to those objects. 
It cannot constitutionally transcend them. If the defence pro- 
posed by a tax be not the common defence of the United States, 
if the welfare be not general, but special, or local, as contra- 

"Messages and Papers of the Presidents (Richardson) Vol. II, pp. 162-67. 
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distinguished from national, it is not within the scope of the 
Constitution. If the tax be not proposed for the common defence, 
or general welfare, but for other objects, wholly extraneous (as, 
for instance, for propagating Mahometanism among the Turks, 
or giving aids and subsidies to a foreign nation, to build palaces 
for its kings, or erect monuments to its heroes), it would be 
wholly indefensible upon constitutional principles. The power, 
then, is, under such circumstances, necessarily a qualified 
power. . . .” 

He then refers to the practical construction that had been 
placed upon section 8 of Article i by the legislative and adminis- 
trative branches of the government, saying: 

In regard to the practice of the government, it has 
been entirely in conformity to the principles here laid down. 
Appropriations have never been limited by Congress to cases 
falling within the specific powers enumerated in the Constitu- 
tion, whether those powers be construed in their broad or their 
narrow sense. And in an especial manner appropriations have 
been made to aid internal improvements of various sorts, in our 
roads, our navigation, our streams, and other objects of a na- 
tional character and Importance. In some cases, not silently, but 
upon discussion. Congress has gone the length of making ap- 
propriations to aid destitute foreigners and cities laboring tra- 
der severe calamities; as in the relief of St. Domingo refugees, 
in 1794, and the citizens of Venezuela, who suffered from an 
earthquake in 1812. An illustration equally forcible of a do- 
mestic character, is in the bounty given in the cod-fisheries, 
which was strenuously resisted on constitutional grounds in 
1792, but which still maintains its place in the statute book of 
the United States.” 

To the last quotation from Story we may here appropriately 
add the following expression of the Supreme Court in Com- 
monwealth of Massachusetts v. Mellon:^'^ 

“It is of much significance that no precedent sustaining the 
right to maintain suits like this has been called to our attention, 
although, since the formation of the government, as an examina- 
tion of the acts of Congress will disclose, a large number of 
“363 U.S. 447, 448, 43 S.Ct. 597, 601, 67 L.Ed. 1078. 
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statutes appropriating or involving the expenditure of moneys 
for nonfederal purposes have been enacted and carried into 
effect.”^’ 

This long unchallenged practical construction by the legislative 
and executive branches of the government is entitled to great 
weightd® 

The decisions of the Supreme Court afford some aid in reach- 
ing the proper construction of section 8 of Article i. 

In Gibbons v. Ogden}^ the court said: 

“Congress is authorized to lay and collect taxes, &c., to pay 
the debts, and provide for the common defence and general wel- 
fare of the United States. This does not interfere with the power 
of the states to tax for the support of their own governments; 
nor is the exercise of that power by the states an exercise of 
any portion of the power that is granted to the United States. 
In imposing taxes for state purposes, they are not doing what 
congress is empowered to do. Congress is not empowered to tax 
for those purposes which are within the exclusive province of 
the states.” 

In United States v. Gettysburg Electric Ry. Co./® the question 
was whether the government had power to condemn the land 
upon which the Battle of Gettysburg was fought. The court said 
the power of condemnation “results from the powers that are 
given, and it is implied because of its necessity, or because it is 
appropriate in exercising those powers. Congress has power 
to declare war, and to create and equip armies and navies. It 
has the great power of taxation, to be exercised for the common 
defence and general welfare:” 

In United States v. Realty Co.^^ the court said: 

“See, also, “The New Deal and the Public Money,” McGuire, Geoi'setown 
Law Journal, Jan. 1935, pp. 179-88. 

’^McGrain v. Daugherty, 273 U.S. 135, 174, 47 S.Ct. 319, 71 L.Ed. 580, 
50 A.L.R. i; Wheeler Lumber Bridge and Supply Co. of Des Moines v. 
United States, 281 U.S. 572, 576, 50 S.Ct. 419, 74 L.Ed. 1047; Smiley v. 
tiolm, 285 U.S. 355, 369, 52 S.Ct. 397, 76 L.Ed. 793; Missouri Utilities Co. 
V. City of California (D.C.) 8 F. Supp. 454, 461. 

“9 Wheat. I, 199, 6 L.Ed. 23. 

*“160 U.S. 668, 16 S.Ct. 427, 429, 40 L.Ed. 576. 

“163 U.S. 427, 16 S.Ct. 1120, 1125, 41 L.Ed. 215. 
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“It is unnecessary to hold here that congress has power to 
appropriate the public money in the treasury to any purpose 
whatever which it may choose to say is in, payment of a debt 
or for purposes of the general welfare. A decision of that ques- 
tion may be postponed. until it arises.” 

There is no finer example of expert draftsmanship of funda- 
mental law than the Constitution of the United States. Words 
were chosen and employed with meticulous care, and surplusage 
was scrupulously avoided. Section 8 of Article i confers on the 
Congress seventeen specifically enumerated powers, and each 
clause is separated by a semicolon.*® 

To these is added the following; “To make all laws which 
shall be necessary and proper for carrying into execution the 
foregoing powers.” 

If the taxing power were limited to the power to lay taxes 
to effectuate the sixteen specific powers that follow it, the taxing 
clause would be mere verbiage, because the power last quoted 
authorizes the Congress to make all laws necessary and proper 
to carry into execution the sixteen specific powers granted by 
the provisions which precede it. By the plain meaning of the 
language employed. Congress is given the specific and inde- 
pendent grant of power to lay and collect taxes to pay the debts 
and provide for the common defense and general welfare of the 
United States. This, and the long practical construction given 
the taxing clause, leads us to reject the Madison interpreta- 

If the government may appropriate money for the relief of 
the indigent, where the need is national in scope and character, 
may it not accomplish that end indirectly by promoting State 
and municipal public works throughout the Nation in order to 
stimulate indu.stry, and reduce unemployment, and is not the 
means to accomplish the end a matter for congressional de- 
termination? 

Nor does the federal government by making loans and grants 
under this Act encroach on the sovereign rights of the States. 
It does not enter the territorial limits of the States and there, 
through its own agencies or instrumentalities, engage in a non- 

“In the U,S, Stat. Vol. i, p, 13, the clauses arc separated by colon-s, 
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federal activity. It simply advances funds by loans or grants 
to States and their agencies, to carry out their own powers to 
construct public projects, for the purpose of promoting the gen- 
eral welfare of the United States. . . . 

We believe the Act may be and should be construed as im- 
plying a direction to the President to carry out and effectuate 
its purposes, and to make loans and grants, within the limits 
of a reasonable discretion, for projects within the program. It 
clearly is our duty to construe the Act, if fairly possible, “so as 
to avoid not only the conclusion that it is unconstitutional, but 
also grave doubts on that score.”^® 

When the attorney general of the United States, Homer 
Cummings, was called upon in 1935 to express his opinion 
respecting the validity of certain provisions of the National 
Housing Act, he gave an affirmadve view and rested his argu- 
ment extensively on the general welfare clause.®'^ 

The National Housing Act 

It is provided in the Constitution (Art. I, Sec. 8) : 

“The Congress shall have power to lay and collect taxes, duties, 
imposts and excises, to pay the debts and provide for the comr 
mon defense and general welfare of the United States; . . .” 

From the power to tax for the purposes specified, there 
arises the right to expend for the same purposes the revenues 
derived from the taxes so authorized. Cf. United States v. Realty 
Co.2' 

While there have been many appropriations of funds in the 
interest of the general welfare during all periods of our national 

'^United States v. Jin Fuey May, 241 U.S. 394, 401, 36 S.Ct. 658, 60 L.Eci. 
1061, Ann. Cas. 19170, 854; Carey v. State of South Dai{ota, 250 U.S. u8, 
122, 39 S.Ct. 403, 63 L.Ed. 886; United States v. La Franca, 282 U.S. 568, 
574, 51 S.Ct. 278, 75 L.Ed. 551; Interstate Commerce Commission v. 
Oregon-Washington R. & Nav. Co., 288 U.S. 14, 40, 53, S.Ct. 266, 77 L.Ed. 
588; George Moore lee Cream Co., Inc., v. Rose, 289 U.S. 373, 379, 53 S.Ct. 
620, 77 L.Ed. 1265 

“Opinions of the Attorney General, Vol. 38, August, 1935. 

“163 U.S. 427, 440. 
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existence, the question o£ the permissible extent of the exercise 
of this power has seldom come before the Supreme Court. 

In United States v. Gettysburg Electric the court re- 

ferred to “the great power of taxation to be exercised for the com- 
mon defense and general welfare,” although the conclusion, up- 
holding the right of the Government to establish the Gettysburg 
National Military Park, was not based entirely upon this source 
of power. As the court stated — and the principle is applicable 
in the present case — ^“any number of . . . powers may be 
grouped together, and the inference from them all may be 
drawn that the power claimed has been conferred.” 

In United States v. Realty Co., supra, (a decision perhaps not 
strictly applicable here because based on the principle that the 
Congress may appropriate money to pay “debts” not strictly 
legal in character but cognizable upon considerations of honor, 
morals, gratitude, charity, etc.) the court noticed the long 
practice of the Congress in making appropriations in the interest 
of the general welfare and mentioned a list of acts making such 
appropriations, appended to the brief for one of the defendants 
in error. Another, and shorter, list of such statutes appears in 
74 Cong. Rec. 708. I think, however, the practice is too well 
established and too well known to require evidence in support 
of its existence. 

This dearth of adjudications in the Supreme Court concern- 
ing the general welfare clause is accounted for, in part, by tlte 
fact that the power, although long and repeatedly exercised by 
the Congress, has seldom been seriously challenged; but it is 
also of bearing, as indicated by Massachusetts v. Mellon,^'' (in- 
volving a challenge of the constitutionality of the Act ap- 
propriating funds for the furtherance of efforts to reduce ma- 
ternal and infant mortality) that it does not ordinarily lie within 
the province of a litigant to challenge the power and discretion 
of the Congress in this respect. 

The Circuit Court of Appeals for the Eighth Circuit, in Longer 
V. United States,^^ recently (May 7, 1935) had occasion to con- 

““160 U.S. 668, 681, 683. 

’^3.62 U.S. 447 - 

^j6 Fed. (ad) 817, 845- 
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sider the question and concluded in favor of the authority of 
the Congress to appropriate money “for purposes outside the 
enumerated powers” — ^for public purposes connected with the 
general national welfare — and it quoted in this connection the 
statement in McPherson v. Blac\er^'^ that “the construction . . . 
has prevailed too long and been too uniform to justify us in 
interpreting the language of the Constitution as conveying any 
other meaning than that heretofore ascribed, and it must be 
treated as decisive.” 

The Circuit Court of Appeals for the Tenth Circuit, in Kansas 
City Gas and Electric Co. v. City of Independence , has reached 
the same conclusion, aptly pointing out that — “If the taxing 
power were limited to the power to lay taxes to effectuate the 
sixteen specific powers that follow it, the tax clause would be 
mere verbiage. . . 

The only contrary view of comparable authority was expressed 
in 1895 in U.S. ex rel. Miles Planting & Mfg. Co. v. Carlisle.^^ 

I think I may safely say that practically all commentators 
upon the Constitution, including many who actually partici- 
pated in its framing and in the events which accompanied its 
adoption, have concluded that the so-called general welfare 
clause empowers the Congress to spend moneys for the general 
welfare and that there is no limitation which requires that such 
expenditures shall be in the exercise of or connected with other 
enumerated powers.*^ 

“146 U.S. t. 

"August 20, 1935, 79 Fed. (2d) 32. 

“5 D.C. App. 138, 141-61. 

"Hamilton's Works (Lodge ed.) Vol. IV, pp. 70, 151; Monroe, View of 
the President of the United States on the Subject of Internal Improvements, 
2 Richardson, 144, 167-73; Calhoun, 5 Benton (Abridgement), 704, 706; 
Tucker, American State Papers, Miscellaneous, 443, 446; John Quincy 
Adams, Inaugural Address, 2 Richardson, 298; Story on the Constitution 
(5th ed.). Secs. 913, 923, 924, 991; Hare, Constitutional Law, p. 241; 
Pomeroy, Introduction to Constitutional Law (loth ed.), Secs. 274-75; 
Burdick on the Constitution, Sec. 77; Willoughby, United States Constitu- 
tion (2d ed.), Vol. I, Sec. 62; Corvdn, The Spending Power of Congres,?, 
36 I-Iarvard L.R. 548. 
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The debates in the ratifying conventions in the states indicate 
acceptance of the same view.“® 

I quote from Hamilton, supra, (p. 151) in his Report on Manu- 
factures; 

“The phrase is as comprehensive as any that could have been 
used, because it was not fit that the constitutional authority of 
the Union to appropriate its revenues should have been re- 
stricted within narrower limits than the ‘general welfare,’ and 
because this necessarily embraces a vast variety of particulars 
which are susceptible neither of specification nor of definition. 
It is, therefore, of necessity, left to the discretion of the Na- 
tional Legislature to pronounce upon the objects which con- 
cern the general welfare, and for which, under that description, 
an appropriation of money is requisite and proper. And there 
seems to be no room for doubt that whatever concerns the gen- 
eral interests of learning, of agriculture, of manufactures, and 
of commerce, are within the sphere of the national councils, as 
far as regards an application of money. . . 

President Washington, it may be noted during his first term, 
recommended to the Congress an appropriation “for the estab- 
lishment of a national university and the encouragement of 
agriculture,” which, presumably, is to be justified as an appropri- 
ation in the interest of the general welfare. Richardson, Messages 
and Papers of the Presidents, pp. 201—202. 

Willoughby, supra, states: 

“It scarcely needs to be pointed out that a considerable num- 
ber of the administrative services now carried on by the Na- 
tional Government and maintained by Federal appropriations, 
depend for their constitutionality wholly upon the power of 
Congress to authorize the expenditure of public moneys for the 
promotion of the general welfare of the United States. Among 
such services which are to a very slight, if any, extent con- 
cerned with matters directly connected with the exercise of 
powers specifically or by implication vested in the Federal 
Government, may be mentioned the Public Health Service, the 
Bureau of Education, the Geological Survey, the Bureau of 

“Elliott’s Debates on the Federal Constitution — ^Analyses by Corwin, 36 
Harvard L.U. 548, and McGuire, 23 Georgetown L.J., 155, jyi. 
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Mines, the Department of Agriculture, with its many bureaus, 
the Bureau of Fisheries, the Bureau of Labor Statistics, the Chil- 
dren’s Bureau, the Women’s Bureau, the Smithsonian Institu- 
tion, the National Gallery of Art, the Bureau of American 
Ethnology, the Astrophysical Observatory, and many of the 
special services in various of the other administrative depart- 
ments of the Federal Government.” 

I regard it, therefore, as an established principle that the 
Congress has the power, which it has in fact so long and re- 
peatedly exercised, to provide from the Treasury for the gen- 
eral welfare. It further seems to be incontrovertible that the 
purposes of the National Housing Act are for the welfare of 
the nation as a whole. Not only does the Act provide protection 
for our national financial structure, but it will also result in 
encouragement of better housing conditions throughout the 
country, in the provision of cheap and safe credit for the home 
owners of the United States, and in the stimulation of the 
building industry, and indirectly of the durable goods industry, 
with consequent improvement in general conditions, including 
the furnishing of employment to many of the nation’s unem- 
ployed. . . . 


Chapter Fill 

Cultural and Personal Liberty 


general policy of laissez faire, with wliich are associ- 
ated the ideas of liberty and individualism, presents two 
aspects, the one economic and the other cultural, although 
they are by no means dissociated in dreory and practice. In 
essence, laissez faire commands the government to let us 
alone in the fields of economy and culture. On the economic 
side, it is characterized by nonintervention in agriculture, 
industry, and commerce: let individuals be free to manage 
their property and carry on their economic activides without 
government interference. On the side of culture, it means 
freedom of religious worship, freedom of press and speech, 
freedom to inquire, to know, and to expound, freedom to 
write, paint, draw, design, and express ideas and emotions 
in colors, forms, and materials. 

In some measure this laissez faire in economy and culture 
was a revolt against the previous forms of state intervention 
— against mercantilism in economy and against government 
censorship, against the state church, against state dominance 
of science, letters, and the arts. As the French Revolution in 
part was a revolt against king, aristocracy, and clergy, so it 
was a revolt in part against the whole economic and cultural 
policy of the Grand Monarchy as typified in the regime of 
Louis XIV. Yet at the same time economic and cultural 
laissez faire represented a constructive ideal: freedom in 



102 PUBLIC POLICY AND GENERAL WELFARE 


economy will increase the wealth of nations and raise the 
standards of living to the highest possible level; while free- 
dom in culture will release creative energies, enrich life, and 
bring the long wars of religions to a close in a compact of 
peace. 

The Distinction between Economic and Cultural Liberty 

Though associated in time and development, economic 
interests and cultural interests are by no means exactly identi- 
cal. Despite their intimate affiliations, the one or the other 
may be and is emphasized in thought and practice. A person 
who believes ardently in government control over imports 
in the form of protective tariffs may at the same time believe 
in the extremist form of religious liberty. A person who ad- 
vocates severe legislation against opinions deemed “subver- 
sive” may at the same moment demand that the government 
abstain from all interference with business enterprise. There 
never has been and is not now a complete identity between 
economic liberty and cultural liberty. In every period since 
the revolutions of the eighteenth century, there have been 
men and women who have placed cultural liberty above eco- 
nomic advantages, and have sacrificed economic advantages 
for the sake of cultural freedom. Indeed it would be difficult 
to discover among the great promoters of religious liberty 
and freedom of thought many persons primarily devoted to 
the acquisition of material goods through freedom of com- 
petition. Frequently, if not generally, poverty has dogged 
their steps while they have proclaimed and championed hu- 
man rights in matters of religious faith, inquiry, and opinion. 
To ignore the division between economic liberty and cul- 
tural liberty is to ignore realities of the highest potency in 
the shaping of policy and history. 

The distinction between cultural liberty and economic lib- 
erty must be sharply emphasized in view of the tendency 
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to identify democracy and liberty with capitalism, its meth- 
ods, spirit, and results (sec quotation from Mussolini, above, 
i page 48). This is not to say that liberty and property are in 

practice wholly separable, or to deny the fact that a person 
1 with property has more liberty of a kind than the person 

i without property who is perhaps unemployed besides. But 

■ there are differences in fact between measures of law and 

i government which pertain to personal rights and those which 

; pertain to the ownership, use, and control of property. 

( Here again it is necessary to emphasize the fact that the 

personal liberties inscribed in the Constitution of the United 
I States all antedated the Industrial Revolution and the flower- 

I ing of capitalism. All originated in an age essentially agri- 

cultural. Commerce did facilitate the extension of these lib- 
erties, no doubt, but commerce alone did not create them. 
And as a matter of fact also it is difficult to find in the pages 
of history many distinguished capitalists who were greatly 
exercised about the protection, development, and application 
of personal liberties as distinguished from rights connected 
with property. 

The division between personal liberty and rights of prop- 
erty is clearly drawn in the Constitution of the United States. 
I The original document contained several provisions touch- 

1 ing rights of person— some against the federal government, 

j others against the states. It declared that the privilege of the 

j writ of habeas corpus shall not be suspended unless, in cases 

of rebellion or invasion, the public safety may require it. 
I What a precious right is this writ! What bloody struggles 

I were associated with its firm establishment in English his- 

I tory! The existence of this right means that no official or 

i despot can make law as he goes along — arrest, imprison, con- 
i' demn, and execute any person without giving him a right 

j of a hearing before a judge in open court. 

Again, "No bill of attainder or ex post facto law shall be 
passed.” Members of Congress, inflamed by excitement and 
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rage, cannot pass a bill singling out any person or group of 
persons and condemning them to prison or death. All per- 
sons, rich and poor, great and humble, are entitled to trial 
in an open court whenever accused of any crime. Nor can 
Congress make any action which was not a crime when com- 
mitted a crime afterwards and provide punishment for such 
an act. 

The Constitution also stipulates that no state can pass a 
bill of attainder or an ex post facto law. 

Only a person familiar with three centuries of struggle for 
these protections and with the conduct of recent despots in 
Europe — wholesale shootings, concentration camps, and per- 
secutions — can appreciate the full meaning of these brief 
provisions in the Constitution of the United States. 

In the article on the judiciary, the Constitution provides 
that the trial of all crimes, except in cases of impeachment, 
shall be by jury and that such trial shall be held in the state 
where the said crimes shall have been committed. In the 
United States no “party leader,” army officer, or secret police 
can seize any person, charge him with crime, try him behind 
closed doors, and send him to death. 

All these provisions in the original constitution are 
strengthened by the first ten amendments — the additions 
made to the list of restraints on Congress. A careful reading 
of these amendments shows that nearly all the provisions 
come within the domain of personal or cultural liberty. A 
summary is impressive: 

No law respecting the establishment of religion 

Freedom of religious worship 

Freedom of speech 

Freedom of the press 

Right of the people to assemble peaceably 

Right of petition 
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I 

i 


No quartering of soldiers on the people in time of peace 
Security of persons, houses, papers, and effects against un- 
reasonable searches and seizures 
Security of life, liberty, and property under due process of 
law 

Additional safeguards against arbitrary trials, excessive bail, 
cruel and unusual punishments. 


In all this long list, only a few words are concerned with 
rights of property. There can be no unreasonable searches 
and seizures of papers and effects. No one shall be deprived 
of his property without due process of law. These provisions 
do not declare any absolute rights in property. They merely 
protect property against arbitrary, highhanded, and discrimi- 
natory actions of government and its officials. They mean a 
certain equality of treatment for the various classes of prop- 
erty owners in the enactment of laws which tax, regulate, 
and take property for public use. 

To the provisions for personal rights must be added the 
clauses of the Fourteenth Amendment which restrain the 
states, especially the clauses setting forth equal privileges 
and immunities and guarding life, liberty, and property 
against state actions not in accord with due process. It is 
true that the Supreme Court for many years laid heavy 
emphasis on the protection of property rights, but during 
the past twenty-five years it has modified its earlier views 
and has developed the “life and liberty” clause of the Four- 
teenth Amendment into a broad safeguard of personal lib- 
erties. To describe them fully is impossible within a brief 
compass. 

No doubt these constitutional liberties are sometimes 
violated by government officials, courts of law, and private 
mobs, especially in times of war and great excitement. A 
long list of abuses may be drawn from American history. 
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So, too, a long list of protests against these violations may 
be drawn from the same history. The constitutional right to 
criticize officials, the police, and the courts permits such 
protests. And protests often express tiiat eternal vigilance 
which is the price of liberty. Even so we should not lose 
to sight, in the midst of numerous cases of abuse, the far 
larger list of cases and occasions in which these personal 
liberties have been protected and enjoyed. 

Such are the broad principles of personal liberty in the 
United States under the Constitution. Yet generalizations 
are wanting in force for citizens who lack a knowledge of 
their long history and of the concrete practices adopted 
under these principles. To give a complete picture would 
require whole volumes. 

The Defense of Personal Liberty by the Supreme Court 

Perhaps the best way to drive home the deep significance 
of these doctrines of personal liberty is to give one concrete 
case decided by the Supreme Court of the United States. 
The case here chosen is that of four Negroes arrested, tried, 
and condemned to death in the state of Florida by duly con- 
stituted officials and courts. These Negroes were not rich 
men or men of property. In fact they came into the Supreme 
Court as paupers. They claimed that they had been mis- 
treated by the officials of Florida and were about to be de- 
prived of life and liberty without due process of law. Speak- 
ing for the Supreme Court of the United States, Mr. Justice 
Black delivered the following opinion, which saved the four 
Negroes from execution: 

The grave question presented by the petition for certiorari, 
granted in forma pauperis,^ was whether proceedings in which 
confessions were utilized, and which culminated in sentences 

^Chambers et al. v. Florida, 308 U.S. 541. 

The general opinion of the Court is at 309 U.S. 227, 60 S.Ct. 472, 84 
L.Ed. 716. 
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of death upon four young negro men in the State of Florida, 
failed to afford the safeguard of that due process of law guaran- 
teed by the Fourteenth Amendment.'' 

First. The State of Florida challenges our jurisdiction to look 
behind the judgments below claiming that the issues of fact 
upon which petitioners base their claim that due process was 
denied them have been finally determined because passed upon 
by a jury. However, use by a State of an improperly obtained 
confession may constitute a denial of due process of law as 
guaranteed in the Fourteenth Amendment.® Since petitioners 
have seasonably asserted the right under the Federal Constitu- 
tion to have their guilt or innocence of a capital crime determined 
without reliance upon confessions obtained by means proscribed 
by the due process clause of the Fourteenth Amendment, we 
must determine independentiy whether petitioners’ confessions 

'Petitioner.! Williamson, Woodward and Davis pleaded guilty of murder 
and petitioner Chambers was found guilty by a jury; all were sentenced to 
de,ith, and the Supreme Court of Florida affirmed, m Fla, 707, 151 So. 499. 
Upon the allegation that, unknown to the trial judge, the confessions on 
which the judgments and sentences of death were based were not voluntary 
and had been obtained by coercion and duress, the State Supreme Court 
granted leave to present a petition for writ of error coram nobis to the 
Broward County Circuit Court, in Fla. 786, 152 So. 437. The Circuit Court 
denied the petition without trial of the issues raised by it and the State 
Supreme Court reversed and ordered the issues submitted to a jury. 117 
Fla. 642, 158 So. 153. Upon a verdict adverse to petitioners, the Circuit 
Court re-affirmed the original judgments and sentences. Again, the State 
Supreme Court reversed, holding that the issue of force, fear of personal 
violence and duress had been properly submitted to the jury, but the issue 
raised by the as.signment of error alleging that the confessions and pleas 
“were not in fact freely and voluntarily made” had not been clearly sub- 
mitted to the jury. 123 Fla. 734, 737, 167 So. 697. A change of venue, to 
Palm Beach County, was granted, a jury again found against petitioners and 
the Broward Circuit Court once more re-affirmed the judgments and sen- 
tences of death. The Supreme Court of Florida, one judge dissenting, 
affirmed, 136 Fla. 568, 187 So. 156. Whde the petition thus seeks review of 
the judgments and sentences of death rendered in the Broward Circuit Court 
and reaffirmed in the Palm Beach Circuit Court, the evidence before us con- 
sists solely of the transcript of proceedings (on writ of error coram nobis) 
in Palm Beach County Court wherein the circumstances surrounding the ob- 
taining of petitioners’ alleged confessions were passed on by a jury. 

“Brown v. Mississippi, 297 U. S. 278. 
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were so obtained, by review of the facts upon which that issue 
necessarily turns.* 

Second, The record shows — 

About nine o’clock on the night of Saturday, May 13, 1933, 
Robert Darcy, an elderly white man, was robbed and murdered 
in Pompano, Florida, a small town in Broward County about 
twelve miles from Fort Lauderdale, the County seat. The 
opinion of the Supreme Court of Florida affirming petitioners’ 
conviction for this crime stated that “It was one of those crimes 
that induced an enraged community . . . And, as the 
dissenting judge pointed out, “The murder and robbery of the 
elderly Mr. Darcy . . . was a most dastardly and atrocious 
crime. It naturally aroused great and well deserved indignation.’’® 
Between 9:30 and 10 o’clock after the murder, petitioner 
Charlie Davis was arrested, and within the next twenty-four 
hours from twenty-five to forty negroes living in the community, 
including petitioners Williamson, Chambers and Woodward, 
were arrested without warrants and confined in the Broward 
County jail, at Fort Lauderdale. On the night of the crime, 
attempts to trail the murderers by bloodhounds brought J. T. 
Williams, a convict guard, into the proceedings. From then 
until confessions were obtained and petitioners were sentenced, 
he took a prominent part. About ii P. M. on the following 
Monday, May 15, the sheriff and Williams took several of the 
imprisoned negroes, including Williamson and Chambers, to the 
Dade County jail at Miami. The sheriff testified that they 
were taken there because he felt a possibility of mob violence 
and “wanted to give protection to every prisoner ... in jail.” 
Evidence of petitioners was that on the way to Miami a motor- 
cycle patrolman drew up to the car in which the men were rid- 
ing and the sheriff “told the cop that he had some negroes that 
he , . . taking down to Miami to escape a mob.” This state- 
ment was not denied by the sheriff in his testimony and Williams 
did not testify at all; Williams apparently has now disappeared. 

Tierre e. Louisiana, 306 U. S. 354, 358; Norris v. Alabama, 294 U. S. 
587, ggo. 

“136 Fla. 568, 572, 187 So. 136, 157. 

“fA, 574- 
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Upon order of Williams, petitioner Williamson was kept in the 
death cell of the Dade County jail. The prisoners thus spirited 
to Miami were returned to the Fort Lauderdale jail the nest day, 
Tuesday. 

It is clear from the evidence of both the State and petitioners 
that from Sunday, May 14, to Saturday, May 20, the thirty to 
forty negro suspects were subjected to questioning and cross 
questioning (with the exception that several of the suspects 
were in Dade County jail over one night). From the afternoon 
of Saturday, May 20, until sunrise of the 21st, petitioners and 
possibly one or two others underwent persistent and repeated 
questioning. The Supreme Court of Florida said the question- 
ing “was in progress several days and all night before the con- 
fessions were secured” and referred to the last night as an “all 
night vigil.” The sheriff who supervised the procedure of 
continued interrogation testified that he questioned the prison- 
ers “in the day time all the week,” but did not question them 
during any night before the all night vigil of Saturday, May 20, 
because after having “questioned them all day ... [he] was 
tired.” Other evidence of the State was “that the officers of 
Broward County were in that jail almost continually during the 
whole week questioning these boys, and other boys, in connec- 
tion with this” case. 

The process of repeated questioning took place in the jailer’s 
quarters on the fourth floor of the jail. During the week fol- 
lowing their arrests and until their confessions were finally ac- 
ceptable to the State’s attorney in the early dawn of Sunday, 
May 2ist, petitioners and their fellow prisoners were led one at a 
time from their ceOs to the questioning room, quizzed, and re- 
turned to their cells to await another turn. So far as appears, 
the prisoners at no time during the week were permitted to 
see or confer with counsel or a single friend or relative. When 
carried singly from his cell and subjected to questioning, each 
found himself, a single prisoner, surrounded in a fourth floor jail 
room by four to ten men, the coimty sheriff, his deputies, a con- 
vict guard, and other white officers and citizens of the com- 
munity. 

The testimony is in conflict as to whetlier all four petitioners 
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were continually threatened and physically mistreated until they 
finally, in hopeless desperation and fear of their lives, agreed to 
confess on Sunday morning just after daylight. Be that as it 
may, it is certain that by Saturday, May 20th, five days of con- 
tinued questioning had elicited no confession. Admittedly, a 
concentration of effort — directed against a small number of 
prisoners including petitioners — on the part of the questioners, 
principally the sheriff and Williams, the convict guard, began 
about 3:30 that Saturday afternoon. From that hour on, with 
only short intervals for food and rest for the questioners — “They 
all stayed up all night.” “They bring one of them at a time 
backwards and forwards . . . until they confessed.” And Wil- 
liams was present and participating that night, during the whole 
of which the jail cook served coffee and sandwiches to the men 
who “grilled” the prisoners. 

Sometime in the early hours of Sunday, the 21st, probably 
about 2:30 A. M., Woodward apparently “broke” — as one of the 
State’s witnesses put it— after a ^teen or twenty minute period 
of questioning by Williams, the sheriff and the constable "one 
right after the other.” The State’s attorney was awakened at 
his home, and called to the jail. He came, but was dissatisfied 
with the confession of Woodward which he took down in writ- 
ing at that time, and said something like “tear this paper up, 
that isn ’t what I want, when you get something worth while 
call me.”^ This same State’s attorney conducted the State’s case 

’A constable of the community, testifying about this particular incident, 
said in part: 

"Q. Were you there when Mr, Maire [State's Attorney] talked to Walter 
Woodward the first time he came over there? 

"A. Yes, sir. 

“Q. Take his confession down in writing? 

“A. Yes. 

"Q. If he made a confession why did you all keep on questioning him 
about it. As a matter of fact, what he said that time wasn’t what you 
wanted him to say, was it? 

“A. It wasn 't what he said the last time. 

"Q. It wasn ’t what you wanted him to say, was it? 

"A. We didn’t think it was all correct. 
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in the circuit court below and also nmde himself a witness, but 
did not testify as to why Woodward’s first alleged confession was 
unsatisfactory to him. The sheriflF did, however: 

"Q. What part of it did you think wasn’t correct. Would you say 
what he told you there at that time was freely and voluntarily made? 

"A. Yes, sir. 

"Q. What he freely and voluntarily told you in the way of a confession 
at that time, it wasn’t what you wanted ? 

“A. It didn’t m.ake up like it should. 

“Q. What matter didn’t make up? 

“A. There was some things he told us that couldn’t possibly be true. 

“Q. What did Mr. Maire say about it at that time; did you hear Mr. 
Maire say at this time ‘tear this paper up, that isn’t what I want, when 
you get something worth while call me,’ or words to that effect? 

“A. Something similar to that. 

“Q. That did happen that night? 

“A. Yes, sir. 

"Q. That was in the presence of Walter Woodward ? 

“A. Yes, sir.” 

And petitioner Woodward testified on this subject as follows; 

"A. ... I was taken out several times on the night of the 20 th . . . 
So I still denied it. . . . 

“A. He said I had told lies and kept him sitting up all the week and he 
was tired and if 1 didn’t come across I would never see the sun rise. 

“A. . . . then 1 was taken back to the private cell, . . . and shortly 
after tliat they come back, shortly after that, twenty or twenty-five minutes, 
and bring me out. ... I [told Williams] if he would send for the State 
attorney he could take down what I said, I said send for him and I will tell 
him what I know. So he sent for Mr. Maire some time during Saturday 
night, must have been around one or two o’clock in the night, it was after 
midnight, and so he sent for Mr. Maire, I didn ’t know Mr. Maire then, 
but I know him now by his face. 

“A. Well he come in and said ‘this boy got something to tell me’ and 
Captain Williams says ‘yes, he is ready to tell you.’ ... 

“ ... Mr. Maire had a pen and a book to take down what I told him, 
which he said had to be on the typewriter, but I didn't see any typewriter, I 
saw him with a pen and book, so whether it was shorthand or regular writ- 
ing I don’t know, but he took it down with pen. After I told him my 
story he said it was no good, and he tore it up. . . . 
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“A. No, it wasn’t false, part of it was true and part of it 
wasn ’t; Mr. Maire [the State’s attorney] said there wasn ’t 
enough. It wasn’t clear enough. 

“Q. . . . Was that voluntarily made at that time? 

“A. Yes, sir. 

“Q. It was voluntarily made that time. 

“A. Yes, sir. 

“Q. You didn ’t consider it sufficient? 

“A. Mr. Maire. 

“Q. Mr. Maire told you that it wasn ’t sufficient, so you kept 
on questioning him until the time you got him to make a free 
and voluntary confession of other matters that he hadn’t in- 
cluded in the first? 

“A. No, sir, we questioned him there and we caught him in 
lies. 

“Q. Caught all of them telling lies? 

“A. Caught every one of tlrem lying to us that night, yes, sir. 

“Q. Did you tell them they were lying? 

“A. Yes, sir. 


“Q. What was it Mr. Maire said? 

“A. He told them it wasn ’t no good, when they got something out of 
me he would be back. It was late he had to go back and go to bed. 

"A. ... I wasn ’t in the cell long before they come back. . . . 

“Q. How long was that from the time you was brought into that room 
until Mr. Maire left there? 

"A. Something like two or three hours, I guess, because it was around 
sunrise when I went into the room. 

“Q. Had you slept any that night, Walter? 

"A. No, sir. I was walked all night, not continually, but I didn’t have 
no time to sleep except in short spaces of the night. 

“Q. When Mr. Maire got there it was after daylight? 

“A. Yes, sir. 

“Q. Why did you say to them that morning anything after you were 
brought into the room? 

“A. Because I was scared, . . .” 
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“Q. Just how would you tell them that? 

“A. Just like I am talking to you. 

“Q. You said ‘Jack, you told me a lie’? 

“A. Yes, sir.” 

After one week’s constant denial of all guilt, petitioners 
“broke.” 

Just before sunrise, the State officials got something “worth- 
while” from petitioners which the State’s attorney would “want”; 
again he was called; he came; in the presence of those who had 
carried on and witnessed the all night questioning, he caused his 
questions and petitioners’ answers to be stenographically re- 
ported. These are the confessions utilized by the State to , obtain 
the judgments upon which petitioners were sentenced to death. 
No formal charges had been brought before the confessions. 
Two days thereafter, petitioners were indicted, were arraigned 
and Williamson and Woodward pleaded guilty; Chambers and 
Davis pleaded not guilty. Later the sheriff, accompanied by 
Williams, informed an attorney who presumably had been ap- 
pointed to defend Davis that Davis wanted his plea of not 
guilty withdrawn. This was done, and Davis then pleaded 
guilty. When Chambers was tried, his conviction rested upon 
his confession and testimony of the other three confessors. 
The convict guard and the sheriff “were in the Court room sit- 
ting down in a seat.” And from arrest until sentenced to death, 
petitioners were never — either in jail or in court— wholly re- 
moved from the constant observation, influence, custody and 
control of those whose persistent pressure brought about the 
sunrise confessions. 

Third. The scope and operation of the Fourteenth Amend- 
ment have been fruitful sources of controversy in our constitu- 
tional history.® However, in view of its historical setting and 

There have been long-continued and constantly recurring difierences of 
opinion as to whether general legislative acts regulating the use of property 
could be invalidated as violating the due process clause of the Fourteenth 
Amendment. Munn v. Illinois, 94 U. S. 113, 125, dissent 136-154; Chicago, 
Milwaukee & St. Paul R. Co. v. Minnesota, 134 V. S. 418, dissent 461-466. 
And there has been a current of opinion — which this court has declined to 
adopt in many previous cases — that the Fourteenth Amendment was inn 
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the wrongs which called it into being, the due process provision 
of the Fourteenth Amendment— just as that in the Fifth — has 
led few to doubt that it was intended to guarantee procedural 
standards adequate and appropriate, then and thereafter,® to 
protect, at all times, people charged with or suspected of crime 
by those holding positions of power and authority. Tyrannical 
governments had immemorially utilized dictatorial criminal pro- 
cedure and punishment to make scape goats of the weak, or of 
helpless political, religious, or racial minorities and those who 
differed, who would not conform and who resisted tyranny. 
The instruments of such governments were in the main, two. 
Conduct, innocent when engaged in, was subsequently made by 
fiat criminally punishable without legislation. And a liberty 
loving people won the principle that criminal punishments could 
not be inflicted save for that which proper legislative action had 
already by “the law of the land” forbidden when done. But 
even more was needed. From the popular hatred and abhor- 
rence of illegal confinement, torture and extortion of confessions 
of violations of the “law of the land” evolved the fundamental 
idea that no man’s life, liberty or property be forfeited as 
criminal punishment for violation of that law until there had 
been a charge fairly made and fairly tried in a public tribunal 
free of prejudice, passion, excitement and tyrannical power. 
Thus, as assurance against ancient evils, our country, in order to 
preserve “the blessings of liberty”, wrote into its basic law the 
requirement, among others, that the forfeiture of the lives, liber- 
ties or property of people accused of crime can only follow if 
procedural safeguards of due process have been obeyed.^® 

tended to make secure against State invasion all the rights, privileges and 
immunities protected from Federal violation by the Bill of Rights (Amend- 
ments I to VIII). See, e. g., Twining v. New Jersey, 2ti U. S. 78, 98-9, 
Mr, Justice Harlan, dissenting, 114; Maxwell v. Dow, 176 U. S. 581, dissent 
606; O’Neill V. Vt., 144 U. S. 323, dissent 361; Palko v. Conn., 302 U. S. 
319, 325, 326; Hague V. C. I. O., 307 U. S. 496. 

'Cf. Weems r. United States, 217 U. S. 349, 372, 373, and dissent setting 
out (p. 396) argument of Patrick Henry, 3 Elliot, Debates, 447. 

“As adopted, the Constitution provided, “The Privilege of the Writ of 
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion 
or Invasion the public Safety may require it." (Art, I. Sec. 9.) “No Bill of 
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The determination to preserve an accused’s right to procedural 
due process sprang in large part from knowledge of the historical 
truth that the rights and liberties of people accused of crime 
could not be safely entrusted to secret inquisitorial processes. 
The testimony of centuries, in governments of varying kinds over 
populations of different races and beliefs, stood as proof that 
physical and mental torture and coercion had brought about the 
tragically unjust sacrifices of some who were the noblest and 
most useful of their generations. The rack, the thumbscrew, 
the wheel, solitary confinement, protracted questioning and cross 
questioning, and other ingenious forms of entrapment of the 
helpless or unpopular had left their wake of mutilated bodies 
and shattered minds along the way to the cross, the guillotine, 
the stake and the hangman’s noose. And they who have suffered 
most from secret and dictatorial proceedings have almost always 
been the poor, the ignorant, the numerically weak, the friend- 
less, and the powerless.^^ 

This requirement — of conforming to fundamental standards 
of procedure in criminal trials — ^was made operative against the 
States by the Fourteenth Amendment. Where one of several 
accused had limped into the trial court as a result of admitted 

Attainder or ex post facto Law shall be passed" {Id.), “No State shall 
.... pass my Bill of Attainder, or ex post facto Law. . . .” {Id., 
Sec. 10), and “No Person shall be convicted of Treason unlcs.s on the Testi- 
mony of two Witnesses to the same overt Act, or on Confession in open 
Court" (Art, III, .Sec. 3). The Bill of Rights (Amend. I to VllI). Cf. 
Magna Carta, 1297 (23 Edw. i.); The Petition of Right, 1627 (3 Car, r, c. 
I.); The Habeas Corpus Act, 1640 (16 Car. i, c. to.). An Act for [the 
Regulating] the Privie Councell and for talcing away the Court commonly 
called the Star Chamber; Stat. (i66i) 13 Car. 2, Stat. i, C, i (Treason); 
The Bill of Rights (1688) (i Will. & Mar. sess. 2, c. 2.),- all collected in 
“Halsbury's Stat. of Eng." (1929) Vol. 3. 

“"In all third degree cases, it is remarkable to note that the confessions 
were taken from ‘men of humble station in life and of a comparatively low 
degree of intelligence, and most of them apparently too poor to employ 
counsel and too friendless to have any one advise them of their rights.' ” 
Filamor, “Third Degree Confession”, 13 Bombay L. J., 339, 346. "That the 
third degree is especially used against the poor and uninfluential is asserted 
by .several writers, and confirmed by official informants and judicial deci- 
sions." IV N-otional Commission On Law Observance and Enforcement, 
Reports, (1931) Ch. 3, p. IS9. Cf. Morrison v. Calif,, agi U. S. 82, 95. 
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the wrongs which called it into being, the due process provision 
of the Fourteenth Amendment — just as that in the Fifth — ^has 
led few to doubt that it was intended to guarantee procedural 
standards adequate and appropriate, then and thereafter,® to 
protect, at all times, people charged with or suspected of crime 
by those holding positions of power and authority. Tyrannical 
governments had immemorially utilized dictatorial criminal pro- 
cedure and punishment to make scape goats of the weak, or of 
helpless political, religious, or racial minorities and those who 
differed, who would not conform and who resisted tyranny. 
The instruments of such goverimaents were in the main, two. 
Conduct, iimocent when engaged in, was subsequently made by 
fiat criminally punishable without legislation. And a liberty 
loving people won the principle that criminal punishments could 
not be inflicted save for that which proper legislative action had 
already by "the law of the land” forbidden when done. But 
even more was needed. From the popular hatred and abhor- 
rence of illegal confinement, torture and extortion of confessions 
of violations of the “law of the land” evolved the fundamental 
idea that no man’s life, liberty or property be forfeited as 
criminal punishment for violation of that law until there had 
been a charge fairly made and fairly tried in a public tribunal 
free of prejudice, passion, excitement and tyrannical power. 
Thus, as assurance against ancient evils, our country, in order to 
preserve “the blessings of liberty”, wrote into its basic law the 
requirement, among others, that the forfeiture of the lives, liber- 
ties or property of people accused of crime can only follow if 
procedural safeguards of due process have been obeyed 

tended to tnalce secure against State invasion aii the rights, privileges and 
immunities protected from Federal violation by the Bill of Rights (Amend- 
ments I to VIII). See, e. g.. Twining ti. New Jersey, 21 1 U. S. y8, 98-9, 
Mr. Justice Harlan, dissenting, 114; Maxwell v. Dow, 176 U. S. 581, dissent 
606; O’Neill p. Vt., 144 U. S. 323, dissent 361; Palko v. Conn., 30a U. S. 
319) 325, 326; Hague v. C. I. O., 307 U. S. 496. 

“C£. Weems v. United States, 217 U. S. 349, 372, 373, and dissent setting 
out (p. 396) argument of Patrick Henry, 3 Elliot, Debates, 447. 

“As adopted, the Constitution provided, “The Privilege of the Writ of 
Habeas Corpus shall not be suspended, unless when in Cases of Rebellion 
or Invasion the public Safety may require it.” (Art, I, Sec. 9.) "No Bill of 
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The determination to preserve an accused’s right to procedural 
due process sprang in large part from knowledge of the historical 
truth that the rights and liberties of people accused of crime 
could not be safely entrusted to secret inquisitorial processes. 
The testimony of centuries, in governments of varying kinds over 
populations of different races and beliefs, stood as proof that 
physical and mental torture and coercion had brought about the 
tragically unjust sacrifices of some who were the noblest and 
most useful of their generations. The rack, the thumbscrew, 
the wheel, solitary confinement, protracted questioning and cross 
questioning, and other ingenious forms of entrapment of the 
helpless or unpopular had left their wake of mutilated bodies 
and shattered minds along the way to the cross, the guillotine, 
the stake and the hangman’s noose. And they who h.ave suffered 
most from secret and dictatorial proceeding.^ have almost always 
been the poor, the ignorant, the numerically weak, the friend- 
less, and the powerless.*^ 

This requirement — of conforming to fundamental standards 
of procedure in criminal trials — ^was made operative against the 
States by the Fourteenth Amendment. Where one of several 
accused had limped into the trial court as a result of admitted 

Attainder or ex post facto Law shall be passed” (Id.), “No State shall 
.... pass any Bill of Attainder, or ex post facto Law. . . .” (Id., 
Sec. to), and "No Person shall be convicted of Treason unless on the Testi- 
mony of two Witnesses to the same overt Act, or on Confession in open 
Court" (Art. Ill, Sec. 3). The Bill of Rights (Amend. I to VIII). Cf. 
Magna Carta, 1297 (25 Edw. i.); The Petition of Right, 1627 (3 Car, i, c. 
I.); The Habeas Corpus Act, 1640 (16 Car. 1, c. 10.), An Act for [the 
Regulating] the Privic Counccll and for taking away the Court commonly 
called the Star Chamber; Stat. (1661) 13 C.ar. 2, Stat. 1, C, r (Treason); 
The Bill of Rights (1688) (i Will. & Mar. sess. 2, c. 2.); ail collected in 
“Halsbury’s Stat. of Eng.” (1929) Vol, 3. 

“"In all third degree cases, it is remarkable to note that the confessions 
were taken from ‘men of humble station in life and of a comparatively low 
degree of intelligence, and most of tlieni app.ircntly too poor to employ 
counsel and too friendless to have any one advise them of their rights.’” 
Filamor, "Third Degree Confession”, 13 Bombay L. J., 339, 348. “That the 
third degree is especially used against the poor and uninflueutial is .asserted 
by several writers, and confirmed by oHLcial informants and judicial deci- 
sions.” IV National Commission On Law Observ.ance and Enforcement, 
Reports, (1931) Ch. 3, p. 159. C£. Morrison e. Calif., 291 U. S. 82, 95. 
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physical mistreatment inflicted to obtain confessions upon which 
a jury had returned a verdict of guilty of murder, this Court 
recently declared, Brown v. Mississippi, that “It would be diffi- 
cult to conceive of methods more revolting to the sense of jus- 
tice than those taken to procure the confessions of these peti- 
tioners, and the use of the confessions thus obtained as the basis 
for conviction and sentence was a clear denial of due processd^ 

Here, the record develops a sharp conflict upon the issue of 
physical violence and mistreatment, but shows, without con- 
flict, the drag net methods of arrest on suspicion without war- 
rant, and the protracted questioning and cross questioning of 
these ignorant young colored tenant farmers by State officers and 
other white citizens, in a fourth floor jail room, where as prison- 
ers they were without friends, advisers or counselors, and under 
circumstances calculated to break the strongest nerves and the 
stoutest resistance. Just as our decision in Brown v. Mississippi 
was based upon the fact that the confessions were the result of 
compulsion, so in the present case, the admitted practices were 
such as to justify the statement that “The undisputed facts 
showed that compulsion was applied.”^* 

“297 U. S. 278, 286. 

“See Ziang Sung Wan t/. United States, 266 U. S. i, 16. The dissenting 
Judge below noted, 136 PJa. 568, 576: 187 So. 156, 159 that, in a prior 
appeal of this same case, the Supreme Court of Florida had said: “Even if 
die jury totally disbelieved the testimony of the petitioners, the testimony of 
Sheriff Walter Clark, and one or two of the other witnesses introduced by the 
State, was sufficient to show that these confessions were only made after such 
constantly repeated and persistent questioning and cross-questioning on the 
part of the officers and one J. T. Williams, a convict guard, at frequent in- 
tervals . . . [ivhile] they were in jail, over a period of about a week, and 
culminating in an all-night quesdoning of the petitioners separately in suc- 
cession, throughout practically all of Saturday night, until confessions had 
been obtained from all of them, when they were all brought into a room in 
the jailer’s quarters at 6:30 on Sunday morning and made their confessions 
before the state attorney, the officers, said J. T. Williams, and several dis- 
interested outsiders, the confessions, in the form of questions and answers, 
being taken down by the court reporter, and then type-written. 

“Under the principles laid down in Mickies v. State, 90 Fla. 659, 106 So. 
497; Davis v. State, 90 Fla. 317, 105 So. 843; Dciterle v. State, g8 Fla. 739, 
124 So. 47; Mathieu v. State, loi Fla. 94, 133 So. 550, these confessions 
were not legally obtained." 
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For five days petitioners were subjected to interrogations 
culminating in Saturday’s (May 20th) all night examination. 
Over a period of five days they steadily refused to confess and 
disclaimed any guilt. The very circumstances surrounding their 
confinement and their questioning without any formal charges 
having been brought, were such as to fill petitioners with terror 
and frightful misgivings.^'* Some were practical strangers in 
the community; three were arrested in a one-room farm tenant 
house which was their home; the haunting fear of mob violence 
was around them in an atmosphere charged with excitement and 
public indignation. From virtually the moment of their arrest 
until their eventual confessions, they never knew just when 
any one would be called back to the fourth floor room, and there, 
surrounded by his accusers and others, interrogated by men who 
held their very lives — so far as these ignorant petitioners could 
know — in the balance. The rejection of petitioner Woodward’s 
first “confession”, given in the early hours of Sunday morning, 
because it was found wanting, demonstrates the relentless te- 
nacity which “broke” petitioners’ will and rendered them help- 
less to resist their accusers further. To permit human lives to 
be forfeited upon confessions thus obtained would make of 
the constitutional requirement of due process of law a meaning- 
less symbol. 

We are not impressed by the argument that law enforcement 
methods such as those under review are necessary to uphold our 
laws,*' The Constitution proscribes such lawless means irre- 

“Cf, the statement of the Supreme Court of Arkansas, Bell v. St.ate, 180 
Ark. 79, 89; "This negro hoy was taken, on the day after the discovery of 
the homicide while he was at his usual work, and placed in jail. He had 
heard them whipping Swain in the jail; he was ttiken from the jail to the 
penitentiary at Little Rock and turned over to the warden, Captain Tod- 
hunter, vvlio was requested by the sheriff to question him. Tliis Todhuuter 
proccedctl to do day after day, an hour at a time. There Bell was, an 
ignorant country boy surrounded by all of those things that strike terror 
to the negro heart; . . . .” See Miinsterberg, On the Witness Stand, (1927) 
137 et seq. 

*'The police practices here examined are to some degree widespread 
throughout our country. See Report of Comm, on Lawless Enforcement of 
the Law (Amer. Bar Ass’n.) i Amer. Journ. of Pol. Sci., 575; Note 43 H. 
L. K. 617; IV National Commission On Law Observance And Enforcement, 
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spective of the end. And this argument flouts the basic principle 
that all people must stand on an equality before the bar of justice 
in every American court. Today, as in ages past, we are not with- 
out tragic proof that the exalted power of some governments to 
punish manufactured crime dictatorially is the handmaid of 
tyranny. Under our constitutional system, courts stand against 
any winds that blow as havens of refuge for those who might 
otherwise suffer because they are helpless, weak, outnumbered, 
or because they are non-conforming victims of prejudice and 
public excitement. Due process of law, preserved for all by our 
Constitution, commands that no such practice as that disclosed 
by this record shall send any accused to his death. No higher 
duty, no more solemn responsibility, rests upon this Court, than 
that of translating into living law and maintaining this constitu- 
tional shield deliberately planned and inscribed for the benefit 
of every human being subject to our Constitution — of whatever 
race, creed or persuasion. 

The Supreme Court of Florida was in error and its judgment is 
Reversed. 

supra, Ch. z, Sec. 4. Yet our national record for crime detection and crimi- 
nal law enforcement compares poorly with that of Great Britain where 
secret interrogation of an accused or suspect is not tolerated. See, Report 
of Comm, on Lawless Enforcement of the Law, supra, 588; 43 H. L. R., 
supra, 618. It has even been suggested that the use of the "third degree" 
has lowered the esteem in which administration of justice is held by the 
public and has engendered an attitude of hostility to and unwillingness to 
cooperate with the police on the part of many people. See, IV National 
Commission, etc., supra, p. 190. And, after scholarly investigation, the 
conclusion has been reached “that such methods, aside from their brutality, 
tend in the long run to defeat their own purpose; they encourage inefficiency 
on the part of the police." Glueck, Crime and Justice, (1936) 76. See IV 
National Commission, etc., supra, 5; cf, 4 Wigmore, Evidence, (2d cd.) 
§ 2251. The requirement that an accused be brought promptly before a 
magistrate has been sought by some as a solution to the problem of foster- 
ing law enforcement without sacrificing the liberties and procedural rights 
of the individual. 2, Wig., supra, g 851, IV National Commission, etc,, 
supra, 5. 


Chapter IX 


American Interpretations of Liberty as 
Economic Laissez Faire 


During a long period in American history — from about 
1868 to 1933 — a powerful idea developed and flourished in 
American political thought. It was the idea that rights of 
property guaranteed by the Constitution of the United States 
amount in substance to the rights claimed for property under 
the theory of economic laissez faire. In effect tins theory 
meant that government has no right or power to interfere 
with ownership of property or the way property owners use 
their property and their incomes from it; the primary duty 
of the government is to keep order for property owners and 
to abstain from any intervention in their affairs in the name 
of general welfare or social good. Although this idea ap- 
peared in France in the eighteenth century, it was not re- 
duced to a complete system in the English-speaking world 
until about the middle of the nineteenth century. Herbert 
Spencer summarized it in his Social Statics. 

Quickly taken up by American lawyers as an object of 
ardent desire, the idea was read into the Constitution of the 
United States. Thus that document was made an embodi- 
ment of the idea of economic laissez faire. There were ex- 
ceptions and protests as this process of interpretation went 
on, but by the opening of the twentieth century things had 
gone so far that Justice Oliver Wendell Holmes was moved 
to object when the Supreme Court, in the name of liberty, 
119 
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declared invalid a New York statute fixing sixty hours a 
week or ten hours a day as the rule for workmen employed 
in bakeries. In his dissent, Justice Holmes exclaimed sig- 
nificantly: “The Fourteenth Amendment does not enact Mr. 
Herbert Spencer’s Social Statics.” How did this state of 
affairs come about.? To this question the following pages are 
devoted. 

Sources of Economic Laissez Faire 

Whatever the line of emphasis between economic laissez 
faire and cultural laissez faire, it is certain that the former 
has two prime sources of origin. It is certain that in Europe 
the rising manufacturing and commercial bourgeoisie pro- 
moted the casting off of the mercantile and guild limitations 
that had long been imposed on business enterprise. Yet the 
spokesmen of agriculture were as prominent as the spokes- 
men of business enterprise in the growing insistence upon 
nonintervention in economy by the state. It is equally cer- 
tain that the new bourgeois did not go the whole way in 
applying the logic of their creed. They accepted as basic 
and untouchable their rights of private property, as devel- 
oped in the previous ages of mercantilism and state control 
over economic enterprise, although they stripped the crown, 
the aristocracy, and the clergy of many vested rights in 
property. At the same time these sponsors of laissez faire 
called upon the state to provide intervention in the form 
of armies and navies to advance commercial interests abroad 
and to furnish police protection for their property rights at 
home. This form of laissez faire Thomas Carlyle character- 
ized correctly and picturesquely as “anarchy plus the police 
constable.” 

However crass may have been some aspects of the creed, 
its spokesmen insisted that practice under it would bring 
the utmost prosperity for all at home and peace among 
nations abroad. Laissez faire was in fac-t accompanied by. 
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if it did not entirely produce, an extraordinary upswing in 
the creation of wealth; and, as compared with eighteenth- 
or seventeenth-century conditions, a noteworthy rise in gen- 
eral standards of living. Some of the new industrial horrors 
were bad enough and the promised utopia was by no means 
realized — perhaps no balance sheet can be struck — but tliat 
laissez faire was associated with an enormous increase in 
productive energies can scarcely be denied. In any case, it 
is unprofitable to quarrel with the history of that age. 

Another source of laissez faire, as economic philosophy, 
was anarchy — the doctrine of no state interference with cul- 
ture and economy and, indeed, no state to interfere with 
them. Even within this source, however, are divisions of 
conception, along with agreement tliat the state must be 
abolished. There is the anarchy of tire strong who say; “Take 
away the state and let us fight for life and property, giving 
the palms to the victors.” But this type of anarchy does not 
bulk large in the history of the conception. The second type 
may be called utopian anarchy by gradualism: with the 
moral improvement of human beings and social living the 
state should and will disappear and with its disappearance, 
all coercion by physical force. It was early represented in the 
United States by Josiah Warren and his school of philo- 
sophical anarchists. If apparently negligible in direct eifect, 
Warren doubtless had a profound influence on social phi- 
losophers of his time and later days. Many who did not go 
all the way with him borrowed heavily from his writings. 

The third type of anarchy may be characterized as revolu- 
tionary anarchy to be followed by utopia, perhaps commu- 
nistic in nature. The great European exponent of this doc- 
trine was Michael Bakunin, the Russian firebrand of the 
Victorian Age. For him the state was personified in the 
tsar, sustained by the whole military, bureaucratic, and cleri- 
cal apparatus, and he could see no way of abolishing such 
state interference except by revolutionary violence. Naturally 
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the appeal of this philosophy was more direct and effective in 
the countries of Eastern and Southern Europe, where des- 
potisms analogous to that in Russia generally prevailed. And 
as democracy made headway, revolutionary anarchy de- 
clined in force and in the number of its adherents. But the 
doctrine had its influence on Marxian socialism. As Marx 
and Bakunin both appealed to the masses of people, peasants 
and industrial workers, they were drawn together in their 
antagonism to the state and to some extent in their philosophy. 

Their prime difference lay in their immediate hopes and 
prognostications. Bakunin believed that shortly after “die 
overthrow of the state,” the ideal order of anarchy would 
come into being. Marx, on the other hand, prophesied a 
dictatorship of the proletariat on the morning after the revo- 
lution; proletarian power would take the place of bour- 
geois power; in time the state would “wither away”; then 
would come “the spring into freedom,” state coercion would 
disappear, and social peace reign throughout the world. 
This may be called utopian anarchy by the route of revolu- 
tionary violence, dictatorship, and communism. With such 
strange bedfellows of thought is associated the conception 
of laissez faire in culture and economy. The Warrens, Cob- 
dens, Bakunins, and Marxists were all to arrive at last in the 
kingdom of an economic heaven. 

On the heritage of ideas which constitute today American 
public policies with respect to laissez faire and government 
intervention in economy, the continental thought of Bakunin 
and Marx has exerted little discernible influence. Indeed, 
as far as continental thought is concerned, it was the thought 
of German cameralism and state socialism of the chair that 
made the deepest impression on economic philosophy in 
the United States, especially of the academic variety; and 
cameralism and state socialism meant elaborate forms of 
government intervention in what are called “normal” eco- 
nomic relations. Owing to linguistic and cultural afEliations, 
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however, it was British speculatioa that gave positive and 
significant directions to American economic and social 
thinking, if not to economic practice. Even so, the “re- 
ception” accorded to British thought in America was by 
no means complete, save in the writings of some profes- 
sional economists whose views never did and do not now 
correspond with a high degree of exactness to the realism of 
American practice. 


Although Adam Smith had published his Wealth of Na- 
tions in 1776, his ideas received a tardy welcome in the 
United States. From one point of view, he seemed to offer 
economic doctrines in keeping with the rights of man. He 
opposed corporations and special privileges and declared 
that every man knew his own interests, at least better than 
statesmen could know them. He proposed to allow every 
man to employ his capital and talents in his own way, with 
a minimum of government intervention, and promised that, 
under “the invisible hand” of Providence, tire result would 
be general good. The old nexus of class, state, church, and 
family was rejected and the cash nexus substituted as the 
binding force in human relations, at all events, in the main. 
While Adam Smith took policies of state into account and 
recognized the place of national interest in economic af- 
fairs, his emphasis was on individuals and their economic 
activities in their own behalf. It was not, however, mitil 
David Ricardo and Herbert Spencer sacrificed the realism 
of Adam Smith to an assumed perfection of logic, that the 
system of “anarchy plus the police constable” found ex- 
tensive lodgment in American minds. If any American 
thinkers in the closing years of the eighteenth century saw 
in Adam Smith’s Wealth of Nations an economic program 
for the rights of man, they were not able at the moment to 
make much impress on practice. 
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American Ideas of Laissez Faire 

It was not to Adam Smith that early American statesmen 
turned for guidance in public policy. They had protested 
violently against certain British restrictions on American 
trade with other countries and had demanded more freedom 
to sell and buy where they could to tlieir own advantage. 
Yet tliey had not repudiated all mercantilist ideas of com- 
mercial policy or completely rejected all forms of govern- 
ment intervention in the direction and promotion of com- 
merce. Even village statesmen who opposed the creation of 
a strong national government and federal intervention in 
the course of economic affairs usually supported various 
forms of intervention by state and local governments. There 
were state tariffs before there were federal tariffs. States 
chartered commercial corporations. States granted bounties 
and subsidies. 

Nor did these local statesmen abandon all types of eco- 
nomic intervention when the Constitution was adopted. 
Some forms of intervention were transferred to the new 
national government, while the states retained and de- 
veloped others. In short economic laissez faire was not 
assimilated by the Fathers to the rights of man. Nor did it 
become ofBcial policy in the eighteenth century. Not even 
Jefferson, who used some phrases which lent sanction to 
the creed, followed it in practice. His messages as president 
constantly invoked the use of federal power for the ad- 
vancement of economic and cultural interests. If he helped 
to break up great landed estates in Virginia and to destroy 
the aristocratic nexus there, he sought to establish public 
education and founded the University of Virginia. What- 
ever theories he may have held, Jefferson’s practice often 
ran counter to the rules of laissez faire. 

The majority of the men who framed and put into effect 
the Constitution of the United States did not identify the 
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federal government with the theory and practice of laissez 
faire. Far from it. If they were familiar with the creed, they 
did not embrace it wholeheartedly. Their philosophy of the 
state was in the main mercantilism— the philosophy which 
had long marked the policy of tlie British government 
against which they had revolted. In revolting, they did not 
discard the philosophy. The liberty that they asserted was 
not the liberty of untrammeled individualism in economy. 
It was the liberty to use the power of government in Ameri- 
can interests as distinguished from British interests. The 
Constitution framed by their hands conferred upon the 
federal government powers over taxation and commerce to 
be employed in the promotion and regulation of economic 
enterprises. 

In the early sessions of Congress held under the Consti- 
tution, many members of the Constitutional Convention 
served as senators and representatives. The first president, 
Washington, had presided over that convention. In liis 
first message to Congress, he recommended legislation de- 
signed to promote commerce, industry, agriculture, natural 
science, and education. To his recommendations Congress 
later responded in part by enacting laws protecting and 
encouraging domestic industry, shipping, commerce, and 
business enterprise. In letter and spirit, this legislation ran 
directly contrary to the strict theory and practice of laissez 
faire. Thus precedents were set by the Federalists for the 
use of popular government for economic and cultural ends. 


That phase of the American economic tradition, re[)re- 
sented by the first Republican party, also presents concep- 
tions relative to the laissez-faire policy. Thomas Jefferson, 
called the founder of the party, has been claimed as the 
philosophic exponent of the laissez-faire creed for America, 
To some extent, and in theory, the claim is well founded. 
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Jefferson regarded Adam Smith’s Wealth of Nations as the 
best treatise on economics, but he added, “descending from 
theory to practice there is no better book than the Fed- 
eralist” on the subject of government. He likewise com- 
mended J. B. Say’s Political Economy in which laissez faire 
was exalted to a controlling principle of policy. The work 
of Say he regarded as “more lucid,” perhaps on account of 
its relative brevity. Jefferson also lent his name as sponsor 
to the publication of Destutt de Tracy’s Treatise on Political 
Economy, in 1817, a treatise which had won the commenda- 
tion of Ricardo. In his first inaugural Jefferson made the 
statement so often quoted as lending complete sanction to 
the doctrine of laissez faire: “A wise and frugal Govern- 
ment, which shall restrain men from injuring one another, 
shall leave them otherwise free to regulate their own pur- 
suits of industry and improvement and shall not take from 
the mouth of labor the bread it has earned. This is the sum 
of good government, and this is necessary to close the circle 
of our felicities.” 

Undoubtedly these words stand as written. But there is 
no warrant in facts for taking them out of the context of 
Jefferson’s whole social and economic philosophy and mak- 
ing them mean unconditional laissez faire as understood and 
applied by the Manchester school to an industrial society 
with a huge urban proletariat. In 1801 American society was 
overwhelmingly agrarian; and a society of farmers and 
mechanics represented Jefferson’s conception of the ideal. 
At one time he passionately advocated keeping workshops 
and “the mobs of great cities” in Europe, forever out of the 
United States. Although later he accepted the idea of pro- 
moting industries in this country, he did not contemplate 
with pleasure allowing industrial capitalism to become pre- 
dominant in American economy. 

As Adam Smith wrote of a society mainly handicraft and 
agricultural, so Jefferson shaped his policy to such an order 
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of production and distribution. To say, as did James Parton, 
the biographer of Andrew Jackson, that Jefferson would 
have approved with delight Herbert Spencer’s Social Statics, 
had he lived to read it, is to make a statement that cannot 
be proved. It is one thing to contend that laissez faire is, on 
the whole, sound policy for a simple society composed 
largely of freehold farmers and small-town mechanics; it 
is something entirely different to say that laissez faire is 
sound policy for a country composed largely of tenants, 
share croppers, farm laborers, industrial workers, urban 
middle classes, and a plutocracy. The very thought of such 
a society was abhorrent to Jefferson. He believed that it 
could not endure. How he would have shaped his economic 
policy and applied it to such an economic order there is 
no way of knowing. Does this system “take from the mouth 
of labor the bread it has earned”? 

Nor did Jefferson or his party in practice follow strictly 
the creed of laissez faire as implied in his inaugural address. 
On the contrary he advocated and promoted a system of 
public education supported by taxation. He endorsed the 
continuance of the protective tariff. With his approval Sec- 
retary of the Treasury Albert Gallatin prepared a grand plan 
for the improvement of waterways and communications by 
federal action. During Jefferson’s administration Congress 
authorized the construction of a national highway, and 
work was begun on tire project under his auspices. Indeed, 
in the very address which spoke of leaving men free to reg- 
ulate their own pursuits of industry and improvement, 
Jefferson commended “the encouragement of agricullurc, 
and of commerce as its handmaid.” When a fair balance is 
made of the measures of Congress enacted between iflor 
and 1829, the year of Jackson’s inauguration, it becomes 
evident that the weight of Republican practice was on the 
side of government intervention with the pursuits of men 
rather than on the side of enlarging their “freedom.” 
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Likewise in practice Jefferson himself departed from the 
preliminary assumptions of the English school of laissez 
faire. Unlike them, he did not assume that the existing 
system of inheritance and alienation as applied to property 
must be accepted as “natural” or eternal. On the contrary, 
he attacked the whole scheme of primogeniture in Virginia 
and drafted laws designed to effect a diffusion of landed 
property. To identify the economic “liberty” of Jefferson 
with the laissez faire of Manchesterism is to distort his 
entire philosophy of society. This is not to say that he would 
have been a collectivist in 1941. What he would have been had 
he lived through the Industrial Revolution in America no- 
body knows, and any such speculation is idle and irrelevant 
to the purpose of this analysis. The economic liberty of 
Jefferson was the economic liberty of a freehold and handi- 
craft society in which property was widely diffused, and 
opportunity for “free land” in the West was still wide open. 
It was not Manchesterism for a Manchester. 

Not until the eve of the Civil War was Jefferson’s eco- 
nomic liberty for an agricultural and handicraft society 
transformed into a complete system of laissez faire — in 
theory. In the third volume of his biography of Andrew 
Jackson, Parton made Jeffersonian liberty mean exactly 
what Herbert Spencer’s Social Statics meant for English 
millowners. Parton was English by birth, though educated 
in the United States, and he spent the year 1842 in Eng- 
land, where he collected an inheritance. Thoroughly inocu- 
lated with the laissez faire of his original home, Parton made 
a complete transference of thought. “The party who hold 
to the Jeffersonian creed,” he said, “are of the opinion that 
the office of government is solely to maintain justice between 
man and man, and between the nation and other nations. It 
should have nothing to do with carrying letters, supporting 
schools, digging canals, constructing railroads, or estab- 
lishing scientific institutions. Its business is simply to sup- 


INTERPRETATIONS OF LIBERTY 


129 

press villains, foreign and domestic. The people are to be 
left absolutely free to work out their own welfare in their 
own way; free, especially in all depai'tments of industry, 
from the paralysing touch of government patronage.” 

Under this theory, Parton continued, government would 
not reward inventors, authors, and artists; it would not 
establish and support schools; it would not found a national 
banking system; it would not regulate railway rates and 
services; it would not foster the construction of a Pacific 
railway; it would leave everything to “a great people.” The 
theory, Parton add.s, was “incompletely set forth in the 
writings of Mr. Jefferson,” but recently elaborated by Her- 
bert Spencer in his Social Statics— a. work which “will be a 
school book among us some day.” 

Although Parton admitted the truth that Jefferson’s theory 
wa.s incomplete and that practice had not conformed to its 
terms, his thesis had a powerful support when issued in 
i860. By that time, leadership in the Democratic party had 
passed largely into the hands of the planting class of the 
South, de.spite the challenges from the Western agrarian 
wing. By that time members of the planting class, as pro- 
ducers of raw materials, had come to conceive clearly their 
interests in terms of laissez faire all around (subject to state 
protection of their property), and their spokesmen among 
statesmen, editors, professors, and Southern intellectuals 
had perfected the argument. As planting labor was supplied 
by slave.s, there was little or no demand for social and labor 
legislation in the South. Producing raw materials for export, 
planters had little or no need for protection against foreign 
competition. As shippers they desired low freight rates and 
hence wanted no subsidies or favors bestowed upon Ameri- 
can shipping. In other words, exporting planters and farmers 
were somewhat in the position of British millowners, in 
that, given their favorable position in the world market, they 
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needed no “paternalism” of any kind. Economic laissez faire 
seemed to be to their i m mediate advantage. 

By 1850 the Democratic party, in the national sphere, had 
brought national policy and action almost to the very edge 
of domestic laissez faire and free trade. Its principal form of 
federal intervention was a drastic fugitive slave act, em- 
ploying the engines of the federal government to ensure the 
return of runaway laborers. Meanwhile, importing mer- 
chants and brokers, in the cities, saw that free trade was 
calculated to enlarge the volume of exports and imports 
and that laissez faire was thus an economic theory consonant 
with their interests. Hence the peculiar outcome in the 
United States — laissez faire as a creed for agriculture in 
general and planting in particular, as distinguished from 
laissez faire in England as a millowners’ creed. Here it was 
industrialists who invoked government intervention — to any 
extent dictated by their conception of their interests. 

For a long time after the Civil War, Parton’s formulation 
of laissez faire as a creed practically identical with Spencer’s 
Social Statics was an article of faith in a large section of the 
Democratic party. Echoes of industrial strife were heard, 
but they had little effect on the avowed policy of that party. 
Grover Cleveland, the first Democratic president after 1861, 
espoused it, and in 1887 he had the courage to apply it even 
to the tariff, by condenming protection as a form of legalized 
exploitation and demanding a reform. His attorney general, 
Richard OIney, accepted the faith as a railway lawyer, but 
he supported one form of government action by urging the 
use of federal troops in the Pullman strike of 1894. The 
"New Freedom of Woodrow Wilson was at bottom the Social 
Statics of Spencer, with modifications in practice by conces- 
sions to labor and social legislation. Extensive as were these 
concessions, however, they were mere fringes, not funda- 
mentals, in Wilson’s economic philosophy. During his early 
years, indeed until he became a candidate for governor of 
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New Jersey, Wilson’s teachings and writings had assumed 
the essential validity o£ the laissez-faire creed. Even inter- 
ventionism, if allowed, was to improve the smooth working 
of laissez faire, not in tlie interest of permanent “pater- 
nalism.” The agrarian Populism that demanded such changes 
as government ownei'ship of railways, Wilson had early re- 
jected as a kind of social frenzy, even though he found it 
politically expedient later to take Wilham Jennings Bryan 
into his cabinet. 


Owing to the continuity of historical development, many 
if not all the precedents set by the early Federalists, and 
more besides, are incorporated in present theory and prac- 
tice, The Whig party, which succeeded the Federalists, ac- 
cepted their conception of government and incorporated 
their philosophy in legislation and administration whenever 
in power. Then the second or present Republican party, 
made up by a combination of Whigs and anti-slavery Demo- 
crats, carried forward Federalist-Whig policies into the 
contemporary scene, with some distinctions. These distinc- 
tions are noteworthy. The second Republican party does not 
and has not represented the broad cultural interests dis- 
played by a Washington or a John Quincy Adams. Its policy 
in the national theater has been more purely economic, and 
less coiicerned with tire advancement of science, literature, 
and the arts. At all events practice under Republican theory 
has been far from complete laissez faire in economy. It has 
been a one-sided laissez faire in any case. It has employed 
government intervention in the form of protective tariffs, 
bounties, subsidies, land grants, and loans, all for the pur- 
pose of modifying the “normal” or “natural" state of things 
and giving positive direction to industrial and commercial 
enterprise and to the distribution of w'ealth in American 
society. 
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While employing government intervention on a vast scale, 
with momentous consequences, the second Republican party 
early insisted upon laissez faire and individualism in other 
spheres, especially in respect of the regulation of business 
enterprise and social legislation. Often its actions illustrated 
the old adage: “Anarchy for ourselves and propriety for 
others.” Not only has the Republican party represented this 
one-sided system of laissez faire in legislation and adminis- 
tration; intimately associated with its development has been 
the use of the federal judiciary to establish and definitize 
what Professor John W. Burgess called “the sphere of 
anarchy” under the Constitution— a sphere or twilight zone 
in which neither federal nor state autliorities can employ the 
agencies of government for public purposes, real or alleged, 
to interfere with private enterprise. In any case Republican 
theory and practice have not been and are not now pure 
laissez faire of the Cobden-Bright variety. In the beginning, 
Republicans rejected that type of noninterventionism, and 
accepted government interference for extensive and given 
purposes. Thus their actions raised a fateful and invidious 
question; “Whose purposes.?” When die perfection of logic 
was cast off by partial acquiescence in state interventionism, 
and matters of degree were adopted as the rule, the issue of 
the degree and the immediate beneficiaries becomes para- 
mount. If the federal government can protect manufacturers 
under economic theory and constitutional law, why not 
laborers under the same signs.? Judicial speculations made 
fine distinctions, but the lay public remained largely un- 
convinced. 

While in the main, in respect of die federal policies, such 
has been the Republican tradition incorporated in the herit- 
age of current thought, a caveat must be entered. Extensive 
studies of voting in Congress and the state legislatures reveal 
no clear-cut division between Republicans and Democrats 
in matters of social legislation which represent forms of in- 
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terventiotiism. Moreover, states long regarded as Republican 
strongholds were early among the most advanced in all 
types of legislation and administration interfering with 
business enterprise in the interest of the general public, 
wage earners, and those driven to the wall in the competitive 
struggle of individuals. It has been claimed that the “most 
extensive and enlightened” social legislation before 1933 
must be ascribed to Republican origins, and indeed such 
fragmentary studies as we now have indicate that the claim 
is justified. Whatever a final balance will show, it remains 
a fact that, despite the theories of laissez faire associated with 
Republicanism, in matters of social legislation, practices do 
not fully correspond to the dogma. 

In the American tradition, therefore, the configuration of 
economic laissez faire lay across the two major political 
parties which divided the affections and allegiances of the 
voters. It did not cut clearly between them. Republican 
policy emphasized laissez faire in domestic policies, except so 
far as bounties, subsidies, land grants, and financial aids 
were found advantageous to the beneficiaries. In the domain 
of foreign commerce it meant any use of government inter- 
vention, no matter how extensive, for the purpose of pro- 
tecting and promoting domestic industries against foreign 
competition. On the other side Democratic policy meant, in 
theory rather than practice, a general laissez faire — in do- 
mestic economy and in foreign commerce. To be sure, in 
1928, the Democrats completely surrendered their old de- 
mand for tariff for revenue only, but by that time the country 
was on the eve of a convulsion in economy and thought. 

So it came about that millions of people in both parties 
were thoroughly inoculated by the theory of laissez faire, 
ranging from the one-sided system of the Republicans to 
the general application of the system cherished by a dimin- 
ishing number of Democrats. Through party propaganda 
and partisim speeches large fragments of the creed were 
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lodged in the minds o£ millions who knew little about 
systems of economic “science” but could reiterate slogans in 
high places and low. Of such thought was tire American 
economic tradition largely composed, at least for a multitude 
of persons in both parties. 

Scholars Canonize Laissez Faire 

While the politicians were paying oratorical tributes to 
liberty and laissez faire, one school of academicians was 
tearing Economy away from its old Political afhliation and 
making a “science” of Economics and another school was 
tearing Politics away from Economy and erecting a political 
“science.” This powerful movement culminated in an insti- 
tutional stereotype about 1880 with the establishment of the 
School of Political Science at Columbia University, in New 
York City, the economic and literary capital of the nation. 
The program of instruction soon came to include economics, 
sociology, history, political theory, and other subdivisions 
of the kind, but no political economy was taught in any 
division or department. Economists went their way and, 
for more than thirty crucial years, John William Burgess, as 
head of the School, expounded a body of theories and facts 
which he called Political Science and Comparative Consti- 
tutional Law. Under his direction thousands of young law- 
yers and graduate students were trained in this type of 
political science and led to believe that it was indeed a 
science — of some kind and validity. 

In 1890-91, Burgess published a treatise on government, 
called Political Science and Comparative Constitutional 
Law. The subtitles were significant. The first volume dealt 
with “sovereignty and liberty” and the second with “govern- 
ment.” Part I of the first volume is called “Political Science.” 
It is throughout highly theoretical. Geography is mentioned, 
but there is not a reference to the nature and influence of 
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economic classes and interests. The world, including the 
United States, is full of abstract personalities, apparently 
engaged in no callings, occupations, or pursuits and pos- 
sessing no kinds and degrees of property. The inspiration of 
political actions and forms, Burgess finds in the “political 
genius” of “Teutonic peoples.” They alone have produced 
the national state and are equipped to lead and dominate 
in the political organization of the world. The law of gov- 
ernments Burgess summarizes, with reference to forms and 
procedures, but the funcdons of governments in fact are 
left entirely out of the picture. Political parties and the in- 
terests they reflect are ignored. Apparently they do not exist 
for this kind of “political science.” The ultimate end of the 
state is, for Burgess, as abstract as the kingdom of heaven: 
“We may call it the perfection of humanity; tlie civilization 
of the world; the perfect development of human reason, 
and its attainment to universal command over individu- 
alism; the apotheosis of man. This end is wholly spiritual; 
and in it mankind, as spirit, triumphs over all fleshly weak- 
ness, error, and sin.” 

But the immediate ends of the state, according to Burgess, 
arc to maintain law and order, through government, and to 
protect “the domain of individual liberty.” A large part of 
the first volume is devoted to “civil liberty,” to laying out a 
“sphere of anarchy” which cannot be invaded by any gov- 
ernment in the United States, federal or state. This is the 
area which was later called “no man’s land,” as if it had just 
been discovered; whereas in fact Burgess, more than thirty 
years before, had expounded the Constitution as creating 
this realm which no government could invade. Besides re- 
ferring to historic personal liberties, such as freedom of 
press, speech, and religious worship, Burgess lays great 
emphasis on the Fourteenth Amendment and interprets it 
to mean tlie exclusion of state governments from a broad 
domain of social legislation. 
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In other words, Burgess practically writes laissez faire 
into the “due process clause” of that amendment. He at- 
tacks the narrow interpretation placed upon the amendment 
by the Supreme Court in 1872 (16 Wallace, 36), declares the 
opinion of the Court to be “entirely erroneous,” and gives 
his support to the views expressed by Justice Field in his 
dissenting opinion. In his classroom, though not in his book, 
Burgess taught that the true function of the Fifth and 
Fourteenth amendments is to prevent the encroachment of 
socialistic legislation upon private rights; and he lived to 
see the Supreme Court, with changes in personnel, reverse 
the opinion of 1872 and assume power under the Four- 
teenth Amendment to invalidate every kind of state legis- 
lation touching the vested rights of property. Through the 
education of young lawyers he helped to bring about the 
consummation which he so devoutly wished, and while still 
in his chair he saw the Supreme Court, in the Lochner case 
in 1906, read Herbert Spencer’s Social Statics into the Four- 
teenth Amendment, to use the expression of Justice Holmes 
in his dissenting opinion. 

All this Burgess did in the name of political “science.” He 
had before him the records of the federal convention, which 
revealed a profound recognition of economic interests in 
politics; he chose to refrain from mentioning them. He had 
before him the Federalist, which coupled economic interests 
and politics as forever inseparable; he chose to ignore this 
fact. He had before him the speeches of Webster, Calhoun, 
and Seward, who kept economic interests at the very center 
of thought about political practice; he chose to ignore these 
evidences from distinguished American statesmen. The only 
economic interest which he recognized was that of labor 
coming under the guise of what he called, “socialistic legis- 
lation”; against that he placed the legal barrier of the Con- 
stitution and its amendments. This was the supreme contri- 
bution of the most distinguished “political scientist” of the 
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Gilded Age. And his services to practical interests engaged 
in beating down railway regulation and other forms of 
government intervention with “liberty” were fully appre- 
ciated by eminent members of the bench and bar. 

Following the example of Burgess, though seldom dis- 
playing his practical insight into the nature of their work, 
many young political scientists developed the “science” of 
government into a description of legal formalities. They 
analyzed statutes and constitutions, decisions of the courts, 
administrative practices, and legislation pertaining to the 
machinery of government. By the opening years of the 
twentieth century American political science had become 
mainly a description of the machinery of government — the 
election, powers, and legal rights of public authorities. The 
actual functions of government were almost entirely ignored. 
The economic interests pressing for and pressing against the 
nomination and election of candidates, for and against cer- 
tain types of legislation and judicial decisions, were likewise 
ignored, or treated so meagerly as to appear unreal. In otlier 
words, political science became formalistic, legalistic, and 
shadowy. And this happened in the academic world, strange 
to say, in the age of terrific party battles, such as the cam- 
paign of 1896, when every practical politician was proclaim- 
ing from the housetops the hopes or menaces of economic 
interests. To find anything comparable in the history of 
thought it is necessary to go back to the age of Erasmus. 
On the positive side this political science was formalistic; on 
the negative side, as far as it was anything, it was economic 
laissez faire, until the twentieth century was well advanced. 

This formalistic and legalistic tendency in political science 
is all the more baffling when it is remembered that James 
Bryce, in his American CommonweaUh published in 1888, 
declared that “in America the great moving forces are the 
parties,” and devoted a large part of bis second volume to 
this subject. Justly he could say “no native American has 
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essayed the task o£ describing the party system o£ his coun- 
try.” Yet even Bryce, although he referred in passing to 
occasional economic interests, found the source of party 
divisions in abstractions — ^in “the opposition between a cen- 
tralized or unitary and a federalized system,” and in the 
opposition between the freedom of the individual and the 
“checking and regulating” impulses, between liberty and 
order. If he was aware that economic interests were asso- 
ciated with centralization and state rights, with laissez faire 
and regulation, Bryce failed to develop tire subject. Hence, 
while he was laying before political scientists the anatomy 
and methods of political parties, he did nothing to reunite 
politics and economics which had been torn apart by the 
academicians. He warned Americans that “the power of 
groups of men organized by incorporation as joint-stock 
companies, or small knots of rich men acting in combination, 
has developed with unexpected strength in unexpected 
ways, overshadowing individuals and even communities, 
and showing that the very freedom of association which 
men sought to secure by law . . . may, under the shelter of 
the law, ripen into a new form of tyranny.” But he did not 
apply the idea, and the political scientists who in time fol- 
lowed Bryce refrained from bringing this fact firmly and in- 
sistently within their conception of their “science.” 


With laissez faire openly celebrated in textbooks on eco- 
nomics, such as J. L. Laughlin’s edition of John Stuart Mill, 
and accepted as a presupposition by political science, it was 
only natural that it should be identified with the forms and 
purposes of law — public and private in the same period of 
time. And so it was. It took the form of vested rights which 
could not be touched adversely or diminished by legislative 
action, and the state and federal constitutions were made to 
supply the sanction. As a matter of fact, there is no doubt 
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that the original federal Constitution and the first ten 
amendments contained some provisions designed to limit 
the power of the federal government and of the state gov- 
ernments to encroach upon the rights of property. For ex- 
ample, there is the provision that no state shall malte or 
enforce any law impairing the obligation of contracts and 
to this was added the Fifth Amendment, forbidding Con- 
gress to deprive any person of life, liberty, or property 
without due process of law. 

Under Chief Justice Marshall the Supreme Court sought 
to interpret the restrictive provisions in such a manner as to 
place certain vested rights forever beyond the reach of state 
legislatures — to write a certain amount of economic laissez 
faire into the Constitution, as far as the states were con- 
cerned; and the domain of property law was largely under 
the control of the states. But Marshall died. New justices 
belonging to the school of Jacksonian democracy succeeded 
the justices of Marshall’s school, and between 1835 and i860 
the Supreme Court reversed the trend and allowed to state 
legislatures powers which had been denied to them under 
the Constitution by the Court during Marshall’s regime. By 
i860 state legislatures were interfering with vested rights in 
various ways; they were emitting paper money by subter- 
fuge, regulating and taxing corporations, building canals, 
and otherwise intervening in economic transactions, espe- 
cially under agrarian impulses, despite the theory of laissez 
faire proclaimed by politicians (above, page 129). 

E^ect of Laissez Faire on Legislation and Law 

So things stood in 1868 when the Fourteenth Amendment 
was adopted, by the application of military pressure on 
Southern states. This amendment provided that no state 
could deprive any person of life, liberty, or property without 
due process of law. The provision in question was drawn by 
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John A. Bingham, a member of the House of Representa- 
tives, and it was his intention to extend tliis protection to 
all persons, not merely to the newly emancipated bondmen 
of the South. As a lawyer, he was doubtless familiar with 
state intervention in corporate affairs. 

Nevertheless the Supreme Court, under the control of 
justices educated in ante-bellum days and interested espe- 
cially in the problems left by the Civil War, at first inter- 
preted the amendment in a strict manner as applying mainly 
to the rights of Negro freedmen. It took tliis view in 1872 in 
a Louisiana case affecting property rights, and again in 1876 
when it declared that, in spite of the amendment, state leg- 
islatures had the right to regulate the rates of concerns 
affected with public interest. At that time the Court said 
that the determination of the reasonableness of rates was a 
legislative, not a judicial function. Moreover, at first, the Su- 
preme Court did not clearly say that the term “person,” used 
in the amendment, covered corporations or artificial per- 
sons, as well as natural persons. In short, at the outset, the 
Supreme Court flatly refused to interpret the Fourteenth 
Amendment as enacting economic laissez faire into law and 
as conferring upon the Supreme Court the power to strike 
down all forms of state intervention deemed incompatible 
with the Constitution by the particular justices occupying 
the bench at the particular moment. Advocates of such lais- 
sez faire, therefore, had to “educate” the Court and see that 
the right kind of justices were appointed to membership. 

This process of education was soon begun. Indeed in 1868, 
the year which witnessed the adoption of the Fourteenth 
Amendment, Thomas M. Cooley published a commentary 
on American law bearing the highly significant, if not omi- 
nous title. Constitutional Limitations, It emphasized not the 
powers of state governments, but their powerlessness, their 
lack of authority or sanction for interfering with vested 
rights. With great ingenuity Cooley assembled provisions 
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and features of state constitutions for the purpose of show- 
ing that in letter and spirit they were designed to limit state 
governments^ not to endow them with power. Then he ex- 
pounded the phrase “due process” to mean positive restric- 
tions upon the power of governments to encroach upon 
vested rights, with emphasis upon rights of property as dis- 
tinguished from rights of persons. In particular he came to 
the defense of railway corporations against state taxation 
and regulation. In the first edition Cooley did not have the 
advantage of the Fourteenth Amendment as an additional 
restriction on state powers, but this new feature was covered 
in subsequent editions. 

In the course of time Cooley’s Constitutional Limitations 
became a textbook for law students, lawyers, and judges. 
Although it rested upon many curious perversions of history 
and upon notions of a “higher law” above positive law, it 
also had substantial support in the growing limitations on 
legislative power imposed by the states themselves. How- 
ever that may be, its creed of economic laissez faire as con- 
stitutional limitations, accompanied by the contention that 
the courts (not popular assemblies) were the proper guard- 
ians against infractions of the creed, was soon written into 
the law of the land by lawyers, judges, and teachers in law 
schools. To question the authority of Cooley in 1890 in any 
assembly of lawyers was almost equivalent to denying the 
authority of the Holy Writ in an assembly of clergymen. 

In fact at Columbia University the whole gospel of con- 
stitutional limitations, espoused and elaborated by John W. 
Burgess, was long taught in the Law' School as constitutional 
law by Burgess himself. It svas a fixed part of his program to 
indoctrinate rising lawyers with the creed, and for this 
reason he insisted upon a close affihation of the School of 
Political Science and the Law School. In the last chapter of 
his Political Science and Comparative Constitutional Law, 
he expressed, as the deliberate judgment of “the American 
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people,” the doctrine “that law must rest upon justice and 
reason, that the Constitution is a more ultimate formulation 
of the fundamental principles o£ justice and reason than 
mere legislative acts, and that the judiciary is a better inter- 
preter of those fundamental principles than the legislature 
— it is this consciousness which has given such autliority to 
the interpretation of the Constitution by the Supreme 
Court.” Thus the constitutional limitations are identified 
with laissez faire; this is justice and reason; and the Supreme 
Court is a “better” interpreter of the limitations than is the 
legislature. 

How did this state of affairs come about? Burgess answers. 
Consciousness of the contention that law rests upon justice 
and reason, and that the Supreme Court is the “better” in- 
terpreter, “has been awakened and developed by the fact 
that the political education of the people has been directed 
by jurists rather dian by warriors and priests; and it is the 
reflex influence of this education that upholds and sustains, 
in the United States, the aristocracy of the robe.” From the 
ultimate Burgess did not shrink. “I do not hesitate to call 
the governmental system of the United States the aristocracy 
of the robe; and I do not hesitate to pronounce this the truest 
aristocracy for the purposes of government which the world 
has yet produced,” 

Having proclaimed the merits and sovereignty of this 
aristocracy, Burgess warned lawyers and teachers of law 
against regarding the law “as an industry,” against the perils 
that lay in divesting themselves “of their great spiritual 
power over the consciousness of the people.” He did not 
believe that the aristocracy of the robe could continue to 
rule and enforce constitutional limitations just because it 
happened then to be in power. To retain its sovereignty 
over the legislature, “especially under universal suffrage,” 
it must “appreciate its position,” and “preserve the ideal 
source of its power.” 
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The influence of Burgess was certainly wide. How wide 
there is no way of discovering. But the Constitution as lim- 
itations, limitations as economic laissez faire, and judges as 
sovereign in prescribing limitations in concrete cases — this 
system of faith became the generally prevailing scheme and 
cast of thought in legal education, legal ideology, and juristic 
speculation by the close of the nineteenth century. Political 
science had been separated from economics, and the central 
dogma of economics had been made the secret wish and the 
proclaimed faith of political science and law. In the long 
history of intellectual involutions there is scarcely anything 
comparable to this conjuncture of ideas and sublimated 
interests. 


While economists were breaking away from society and 
government and concentrating on the activities of a fictitious 
economic man, while political scientists were discarding 
economics and concentrating on an equally fictitious po- 
litical man, while lawyers were identifying constitutional 
law with limitations and laissez faire, historians were also 
going their own way. They turned their attention mainly to 
political and military events. The fullness of cultural history 
included all that the economists, political scientists, and 
lawyers had insisted upon ignoring, but historians avoided 
extending the scope of their inquiries to the borders of their 
subject matter. They wrote political and constitutional his- 
tories of the United States in terms of political abstractions 
— parties, personalities, election, statutes, judicial decisions, 
and diplomatic policies. If they were aware of the fact that 
associated with all these abstractions were economic inter- 
ests, they betrayed little sign of recognition. They studied 
the original sources; or were presumed to do this. They 
must have seen in the records of the Constitutional Conven- 
tion of 1787 repeated expositions of the intimate relations 
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of economics and politics; they must have read the Fed- 
eralist, the speeches of Gouverneur Morris, Fisher Ames, 
Webster, Calhoun, and Seward, in which economic interests 
appeared at the very center of political thought. Yet in their 
historical writings they made American history consist 
largely of an apparently fortuitous concatenation of poli- 
ticians and parties. 

How did this happen.? The answer is not clear. To some 
extent, however, this type of unrealistic historical writing 
was due to the influence of German historiography. Before 
the rise of graduate schools, many American scholars studied 
in Germany and took doctorates in German universities. 
There they came under the influence of Leopold von Ranke, 
the outstanding leader of German historical thought and 
practice. Ranke had confitied his view mainly to political 
and diplomatic events. He had claimed to put aside political 
and social biases, and to write history as it “actually had 
been.” This was supposed to be “scientific” history. Who- 
ever worked and wrote in this style was accounted scientific; 
this is, his work was regarded as akin to that of the natural 
scientist who described things, such as the courses of tlie 
stars, exactly as they are. 

Historians working under this hypothesis apparently 
imagined that they had expelled from their minds all the 
deep and subtle influences of their social and economic ex- 
periences and affiliations and that they saw the “data” of 
history objectively. They were apparently oblivious to the 
fact that Ranke, the high priest of their craft, had also been 
a high priest of the counterrevolution in Europe and a 
member of the German state educational bureaucracy. He 
had seen the havoc wrought in the old order by the revolu- 
tionary writers of the Enlightenment, and, desiring peace 
for the Restoration, had deliberately avoided the contro- 
versial in history, as if history were not a record of contro- 
versies, conflicts, and revolutions. 
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Whatever American scholars thought about Ranke or 
their craft between 1865 and 1900, their writings were dry, 
formal, and political. Unwittingly, perhaps, they contributed 
to the advancement of political science as a body of ab- 
stractions and descriptions pertaining to the machinery of 
government. By ignoring generally the economic and cul- 
tural aspects of history, they gave a freer rein to the econo- 
mists who devoted their energies to the fictitious economic 
man and the philosophy of laissez faire. 

If the influence of most academic historians was negative 
as to the development of laissez faire, and lent only indirect 
support to the dogma, there were some contributions on the 
positive side. Historians of the Constitution early came un- 
der the influence of Cooley’s scheme of emphasis on limita- 
tions, as distinguished from powers; and writings on consti- 
tutional history, besides being dry and abstract, generally 
gave some countenance to the new fiction of constitutional 
law as laissez faire. The class conflicts under Jefferson, 
Jackson, and Lincoln were either neglected or glossed as 
unfortunate incidents in an otherwise perfect order. Al- 
though historians as a rule seemed unconscious of tire fact 
that economic philosophy had an intimate relation to the 
operations of their craft, one of their guild, Hermann Eduard 
von Holst, author of the Constitutional History of the 
United States and professor in Chicago University from 
1892 to 1900, was an open defender of the faith. As Erich 
Goldman, a student of von Holst’s historical conceptions 
and methods, had said, von Holst “tended to interpret 
laissez faire in its most reactionary form.” The first volume 
of von Holst’s history was translated from the German in 
1876, the translation being completed in 1892. The German 
and English editions were greeted by American scholars, 
especially in the North with almost fulsome praise. In 1889 
it was called by Charles K. Adams “unquestionably the ablest 
work that has yet been written on our constitutional and po- 
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litical history.” Certainly the work had a profound influence 
on the generation of students during the years from 1876 to 
the close of the century. If later it was partly supplanted by 
American writings on the subject, it still stood among the 
works most widely relied on by students of history, politics, 
and constitutional law. Its influence was no doubt extensive, 
especially in the formation of opinion during the great up- 
swing of capitalism after 1865. 


Such in broad outlines and fragmentary hints is the history 
of the ways in which constitutional liberty as a limitation on 
the power of government has been interpreted to mean the 
economic liberty of the laissez-faire school of economists. 
Whether this interpretation is wholly wrong or without 
utility in the development of American society is not here 
tire question. The important point to notice is that these 
concepts and ideas, economic, political, historical, of the 
interpreters of the Constitution — in books and in the schools 
— came to be an operative force in its practical application 
to the economic and cultural tensions of the United States. 
It was by the translation of laissez faire into constitu- 
tional immunity that clear insights into and frank avowals 
of the indissoluble relations of political action and economic 
well-being for all the citizens of a Great Society were lost, or 
evaded. 

The problem now, as in all great periods of history, is the 
old and indeed eternal problem of human government: 
What is, in the present conjuncture of affairs, the proper 
balance of authority and liberty required by the security 
and welfare of American society and how can it be imple- 
mented in detail.? To effect this balance and to implement 
it is the supreme task of statesmanship and the central 
theme of political science. 



Chapter X 

Administration a Test of Ideal and Power 


A. CONSTITUTION Setting forth an ideal of some kind to be 
realized and a government endowed with power under it, 
subject to its limitations, are but tire beginnings of political 
achievement. At the threshold of operations comes the 
enactment of legislation in detail amplifying the outlines of 
the constitution and establishing the agencies through which 
the constitution and legislation are to be put into effect, that 
is, are to be realized in the alteration of personal and eco- 
nomic relationships within society and in connection with 
government. 

The making of laws is a relatively simple matter; it is easy 
for the legislature to appropriate money and declare that the 
government shall regulate the rates and services of railways 
or build and maintain a huge canal or a waterworks system. 
The legislature can proclaim its will in general terms and 
adjourn. The work of the executive department, on the other 
hand, carrying its will into eflfect, continues day and night; 
it involves the expenditure of great sums of money, the em- 
ployment of hundreds or even thousands of people, the 
purchase and management of supplies and complicated 
equipment, and perhaps the property interests of millions 
of citizens. The legislature may embrace fifty or a hundred 
or five hundred members at most; the administration em- 
ploys tens of thousands, hundreds of thousands. 

*47 
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As the work of the administration runs to the roots of 
modern society, touching every phase of social and economic 
life, so the manner in which it is conducted really may de- 
termine the destiny of the state. If it is conducted wisely 
and efficiently it may render incalculable services to the 
people; if it is managed justly it will command the affection 
of those whom it serves, building the foundations of a so- 
cial order on the respect and esteem of all classes. If it is 
inefficient, unjust, and brutal, it may cast discredit upon the 
established order and lead to its disintegration and decay. 
It was not without reason that the poet exclaimed 
For forms of government let fools contest; 

Whate’er is best administer’d is best. 

This is not the whole truth but it is a fundamental element 
of the whole truth. J 

The Function of Administration 

Every enterprise in the Great Society, as well as the 
Great Society itself, rests upon administration. Industry on 
a large scale depends upon organization — upon the man- 
agement of large numbers of employees of different crafts 
and arts and the disposition of material goods. In some 
industries the administrative organism is national and even 
international in its range. Thousands, hundreds of thousands, 
of men and women must be brought together and distributed 
among various departments of production. They must be 
graded in a vast economic hierarchy, with skilled engineers 
and managers at the top and simple day laborers at the bot- 
tom. They must be assigned specific and appropriate tasks 
in the operation of the organization. They must be directed, 
controlled. 

The state in the Great Society, like the private corpora- 
tion, also rests upon administration. Once tire administrative 
functions of die state were simple; tiiey consisted mainly of 
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tax collection and police and military control. The warrior 
and die record keeper were the prime agents of the state. 
But as the state is transformed from a police-state into a 
service-state, the entire governing process is profoundly 
changed. The state takes on the character of a great industry. 
It still collects taxes and maintains order, but those are now 
subsidiary operations. Today the state is really a great pro- 
ducing agency. It constructs public works: canals, railways, 
waterworks, hydroelectric plants, sewer systems, street rail- 
ways. 

It is also a distributing agency. It operates railways, carries 
mails and parcels, manages forests, coal mines, and oil 
fields, and disposes of their products. 

Besides acting as a producing and distributing agency, the 
state prescribes rules and standards for private enterprise on 
a large scale. If it does not own and operate the railways, it 
regulates their mediods and their rates. It subsidizes steam- 
ship lines. It organizes and manages banks. It lends money 
to farmers and business concerns. 

In short the state is an economic organization, not a mere 
police agency. Let us take a concrete example to illustrate 
the idea. Consider the administrative problems of supplying 
water to a great city. A supply of pure water in sufficient 
quantity must first be located. Plans for reservoirs, pipes, 
filtering beds, and pumping stations must be made. An army 
of engineers, artisans, and day laborers must be mobilized 
on the scene of action as an army is mobilized on a battle 
field. Vast quantities of material goods must be assembled or 
manufactured. Men must be set in motion to distribute and 
put in place the material things. Work must be planned, 
orders issued, and results checked up. Financial operations 
of great magnitude must be undertaken, capital must be se- 
cured, and the cost of construction estimated. Pay rolls for 
the employees and vouchers for the material goods must be 
made out. Account books must be kept. Operating expenses 
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must be discovered. Rates for the use of water must be 
calculated. Collections and disbursements must be made, 
just as in a great industry. 

Even in the discharge of other functions like the control 
and promotion of public health, the state assumes huge ad- 
ministrative tasks. For example, if cholera or smallpox breaks 
out in a society, large operations must be undertaken. News 
must be carried to the responsible administrative authorities. 
Measures of prevention must be planned by experts. The 
existing cases must be located. Individuals and families 
must be isolated. The source of the disease must be located. 
Danger zones must be patrolled by the police. Provisions for 
treatment must be made. Hospitals must be put in order. 
Nurses and physicians must be mobilized. In short, a small 
army must be put in motion, and the success of the cam- 
paign against cholera depends fundamentally upon adminis- 
tration— -upon wise planning and efficient operation. 

Illustrations of the processes of the modern state might 
be multiplied, but this is not necessary. The economic 
character of the modern state in the Great Society is hardly 
a matter of controversy. This fundamental generalization 
stands fixed in facts: The modern state is a service-state; its 
primary functions are economic in character; its successful 
operation rests upon the mobilization of intelligence and 
skill and the efficient use of material goods. In a word, the 
modern state and modern industry tend to draw together 
and their operations tend to become alike. Both of them rest 
upon administration. No matter how much general intelli- 
gence there may be among the masses of people, the modern 
state cannot endure unless it can command administrative 
skill. 

This problem is therefore presented: Can the science of 
administration keep pace with the science of invention? 
Can die ordering and direcdon of human association, indus- 
trial and political, be developed into a science? Can the 
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human will master the natural processes set in. motion by 
physical science and invention? This question, in my opinion, 
transcends in importance mere theories of state and all the 
contests of economic groups over the possession of material 
goods. 

The Elements of Scientific Administration 

What is the nature of the science of administration? How 
is it being developed? How can it be studied? What will be 
its role in the future? 

It is interesting to note that as yet there exists nowhere 
a monumental treatise on the whole science of administra- 
tion. There are, it is true, many treatises on business adminis- 
tration: on banking, shipping, tran,sportation, industrial 
management, and the like. There are also many treatises on 
public administration. But few attempts have yet been made 
to construct the generalizations of the science upon the data 
of human ex’perience in all administration and government. 
Moreover, the science of public administration has long been 
entangled in die concepts which originated in the age of 
the police-state. It has been in fact essentially legalistic or 
logistic in conception. 

This is to be explained historically. When the functions of 
the state were simple, when they were confined to tax col- 
lection and military control, only two types of administrators 
were required; namely, warriors and lawyers. Lawyers were 
necessary because the state operated according to certain 
decrees and ordinances. The functions performed by the 
state in its early stages did not .spring out of the economic 
and industrial processes, but out of the orders of the king 
or ruling authorities. An understanding of the law was, 
therefore, the prime requisite for the successful adminis- 
trator. Another development in the state gave more influence 
to the lawyer. Rather early in its history the state took away 
from the community the adrainistradon of justice and vested 
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that function in the hands of public authorities. In time the 
legal profession flourished. The administration of civil law 
and orders fell into the hands of that profession. The lawyers 
were the advisers of the crown. They drafted the laws and 
orders promulgated by royal authority. They wrote treatises 
on the state. 

Thus it came about that the first books on public adminis- 
tration were written by the lawyers. This was true in America 
as well as in Europe. The first works on Verwaltung in Ger- 
many were on V erwaltungsrecht, the law of administration. 
When the School of Political Science was founded at Co- 
lumbia University, the leaders in the study of government 
were men trained in law. The first great American work on 
public administration was Professor Frank J. Goodnow’s 
Comparative Administrative Law. Law was the beginning 
if not the end of administration. 

All this was perfectly natural. The study of the law is es- 
sential to successful operation by public administrative 
authorities. No public officer can begin his work without 
knowing the nature of his legal rights, duties, and obliga- 
tions. Moreover, the study of the administrative law could be 
carried on in an academic manner. The only tools needed by 
the student were books — the statutes and decisions of the 
courts. For a long time it was thought that a student mas- 
tered the subject of administration in mastering the rules of 
law governing administrative authorities. In a very limited 
sense this was true. Thus it came about that in the construc- 
tion of the science of public administration the lawyers 
were at first predominant. The processes of legal reasoning 
almost monopolized the technique of the science. A suc- 
cessful student of public administration was one w'ho knew 
the rules of law, the decisions of the judges, the definitions, 
distinctions, and verbal expressions common to legalistic 
tliought. 

While the lawyers were monopolizing the science of public 
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admiaistration there was growing up outside the academic 
world an inchoate science of industrial administration, 
known as scientific management. The origins of this new 
and significant movement in huiiian thought have been 
traced back as far as 1832, when Charles Babbage, an English 
student of industry, wrote his treatise on The Economy of 
Manufacturers. About fifty years later, Henry R. Towne, an 
American manufacturer and head of a large industry, sought 
to interest engineers and administrators in the aspects of 
management in industry. This seed fell upon stony ground, 
although Mr. Towne successfully applied some of his 
principles in his own factory. 

It was not until 1903 that the modern science of manage- 
ment really began to take form. In that year, Frederick W. 
Taylor read before the American Society of Mechanical 
Engineers a paper on the principles of scientific shop man- 
agement. This was the beginning of a flood of literature on 
the subject which has grown into a vast body of knowledge 
embracing experience, practice, and theory. 

Though many years have elapsed, the science is still in its 
initial stages. Many absurd claims have been made in its 
name, and many false prophets have arisen to proclaim a new 
revelation. Nevertheless, the subject is being pursued with 
scientific zeal. Those who work at it have long since 
abandoned the narrow capitalistic view of the science and 
have widened the scope of their inquiries to include the so- 
cial and political aspects of industrial administration. Engi- 
neering schools have begun to teach the subject. 

This is not the time or place to trace the history and for- 
tunes of new science of management, but a word should be 
said about its influence upon public administration. In 1907, 
four years after Mr. Taylor announced the results of his 
studies to the American Society of Mechanical Engineers, 
there was incorporated in New York City a new institution 
which was destined to work a profoimd influence on the 
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study o£ public administration in the United States. I refer 
to the New York Bureau of Municipal Research. The pur- 
poses of this institution among others were (i) to promote 
efficient and economical municipal government, (2) to pro- 
mote the adoption of scientific methods of accounting and 
reporting the details of municipal business, and (3) to col- 
lect, classify, analyze, correlate, and publish facts as to the 
administration of municipal government. 

Evidently the purpose of this institution was quite differ- 
ent in scope from that of the study of administrative law 
as then conceived and followed in the universities. The 
Bureau of Municipal Research was not primarily concerned 
with the law of public officers^ — their legal rights, duties, and 
obligations. It was concerned with the actual processes of 
administration, the study of the actual operations of public 
officers in managing finances, employing labor, and dis- 
posing of material goods. 

It also differed in its methods of work. It sought its data 
not mainly in law books and judicial decisions — in printed 
words; it sought its data in the acts of public officers, in the 
facts of administrative work, industrial as well as public. 
The Bureau combined study of the printed page with the 
observation of operations. In idea and method, therefore, 
the Bureau of Municipal Research differed essentially from 
academic institutions. 

That was not all. The science of administration as treated 
by lawyers was limited to the study of government adminis- 
tration. The rules and methods of private persons and cor- 
porations, even those engaged in the same operations as some 
public authorities, did not particularly intere.st the student 
of administrative law. So far as I am aware no student of 
the law of municipal health in that period ever supplemented 
his researches in the law books by a study of the sanitary 
rules and practices evolved by great industrial concerns. In- 
deed, to the best of my knowledge, no student of the law of 
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municipal health at that time ever traced the operation of a 
legal principle down to the concrete application to the actual 
health of individuals in specific cases. 

The Bureau of Municipal Research, however, laid special 
stress upon die comparative study of public and private ad- 
ministration. It took as its concrete data the experiences of 
American manufacturing corporations as well as the ex- 
periences of public administration. It observed the ways in 
which private corporations managed finances and accounts, 
kept pay rolls, purchased supplies, and organized huge labor 
forces. In a word, it sought to unite in the science of adminis- 
tration a wide range of human administrative experience, 
public and private. 

So at this point a fundamental statement seems war- 
ranted. The modern state is, as I have said, a service-state; 
many of its functions are economic; they approximate in 
many ways the operations of private industrial corpora- 
tions. Since this is true, the science of public administration 
is not only essential to the state — to the Great Society; it 
must be constructed out of the experience of public and 
private operations. If, as some students imagine, the society 
of the future is to be a federation of economic corporations, 
then the science of administration must cover both domains 
of human experience and activity. 

Although the new science of public administration is now 
in the process of making, certain of its elements have emerged 
and may be enumerated. Lest you might infer that it is 
merely a hope or a theory, I shall set down briefly some of 
these elements without enlarging upon them. 

I. Organization. A collection of offices, bureaus, divisions, 
and ageacie.s — each wdth its special functions— designed to 
effect the purposes of government and so ordered in relation 
to one another as to achieve a certain unity of force and 
direction, under a controlling mechanism and a sense of 
responsibility. 



156 PUBLIC POLICY AND GENERAL WELFARE 

2. Finance. Taxation, revenues, and assessments. The col- 
lection, custody, and disbursement of funds. The budget is 
a financial plan covering proposed revenues and expenditures 
and expressing the general, over-all plan of the government, 
so far as it has a conscious and deliberate conception of its 
purposes. 

3. Accounting and reporting. Methods of recording and 
reporting on the financial and physical operations and re- 
sults of administration. In other words, instruments of con- 
trol must be devised and concrete information must be de- 
veloped for executives and legislators to furnish them the 
fact-basis for giving directions and measuring results. 

4. Personnel administration. The assembly, training, and 
direction of large forces of labor, skilled and unskilled. 
Methods of promotion, payment, and management, health, 
insurance, and housing. This is a science which works out 
from concrete experience in large-scale management, public 
and private, into the field of human and social relationships. 

5. The purchase of materials. The purchasing, manufactur- 
ing, testing, storing, distributing, and controlling of the 
material goods employed in administration and the measur- 
ing of results on the basis of experience and scientific tests. 

6. Technical methods. Each branch of public administra- 
tion, besides having financial, accounting, personnel, and 
supply problems, has also its own technology. There is, for 
example, the technology of public hygiene, street-railway 
operation, water supply, and the like. In each of these fields 
a science is being constructed out of the observation of 
natural phenomena and concrete human experience. When 
the experience of mankind in each branch of knowledge is 
systematized and placed at the disposal of the humblest 
administrative officer then something approximating the 
ideal will be reached. 
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Relation to Property and Politics 

The science of public administration does not operate, how- 
ever, in a vacuum. It is subject to the purposes for which 
it is used. The elements of administration are often the same, 
however, whether the purposes are public or private. For 
example, the physical processes connected with the construc- 
tion of a waterworks plant are practically the same for the 
directing engineer, no matter whether the plant is built for 
a city or for a private company. The aim of the enterprise 
may be general welfare or private profits for the capitalists 
who furnish the funds. The physical side of tlie work is prac- 
tically the same in both cases. Indeed, at bottom, the result 
of the enterprise must be public service even though the 
originating and driving motive in any particular case may be 
profit. 

Nevertheless no science of administration can be con- 
structed without taking into account both property and 
politics. Indeed, in a limited sense, politics and property are 
simply aspects of the same thing, the struggle of mankind 
over the distribution of material goods. It is impossible to 
imagine a Great Society without property and politics. The 
forms of property may change, indeed, are changing. A 
substantial portion of the material capital of the Great So- 
ciety has passed into public ownership and in the distant 
future a still larger portion of such goods may become public 
property. 

Still, the struggle over the distribution of wealth will 
not cease, as socialists .sometimes imagine. It is wealth, goods 
for consumption, not capital used in their production, which 
is the chief object of human desire. Wealth will be produced, 
must be produced in any society that is to endure, no matter 
who owns the capital used in production. No doubt the com- 
mon or public ownership of a vast amount of capital now in 
private hands would make a radical change in the problems 
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of adininistration. Many powerful factors of initiative and 
control would doubtless be eliminated, and new factors 
would be introduced. Nevertheless, even under a system of 
public ownership of capital on a large scale, the administra- 
tor would have to deal with most of the clashes, rivalries, 
and acquisitive instincts which now operate under a system 
of private ownersliip of capital. 

We cannot have a Great Society without having a com- 
plex division of labor among engineers, accountants, elec- 
tricians, transport workers, miners, managers, and day labor- 
ers. If the capitalists were entirely eliminated, these various 
groups would contend among themselves over the distribu- 
tion of their joint product, as is indeed the case in Soviet 
Russia. It is true that a military dictator might compel them 
all to work for equal wages but it is highly probable that such 
a system of compulsory labor could not long endure; Russian 
experience confirms the suspicion. Neither would it be 
efficient in production. A purely agricultural society com- 
posed of free and equal landowning farmers might solve the 
problem of distribution in a “natural” way, by giving each 
farmer the product of his land and labor. In such an order 
there would be no economic clashes; neither would there be 
any need for complicated administration. 

The modern society is a Great Society, It consists of many 
different groups woven together in a complicated process of 
production. In this society the administrator must operate. 
He will therefore confront political and economic conflicts 
on every hand. He will find that politics consists largely of 
group actions for the purpose of using the power of the 
state for group benefit. This will be true whatever may be 
the future form of society or the formula for the ownership 
of property. 

The technologist of the future, in developing the science of 
administration, will therefore unite politics, economics, and 
natural science. He will apply to economics and politics the 
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methods of natural science, namely, observation, experimen- 
tation, trial and error. He will not be the abject victim of 
political dogma any more than of religious dogma, for he 
will know the origin and nature of both. He will endeavor 
to disentangle his thought processes from the phraseology 
of law and politics born in the age of the hoe, stagecoach, 
and sailing vessel. No order of society, save that of feudal 
anarchy, can do without his services. If the social order which 
we now see about us is dissolved, as was the social order 
of ancient Rome, it will be the function of technologists 
in administration to aid in reassuming an empire over tlie 
ruins produced by human folly and ignorance. 


The Importance of Administration 

If the above analysis of social evolution and social processes 
is sound, even in part, then it is evident that there is no 
other science more important in the pi-esent age than that of 
administration. The society of the future will be an industrial 
society, an economic society. The state of the future will be a 
state of service, an economic state, whatever its other func- 
tions. Technology will occupy the major portion of the field 
of public and private administration. If we continue to de- 
velop power, machines, and chemistry without a correspond- 
ing development of the science of administration, then we 
may destroy by physical violence — social and international 
wars — the fruits of the highest forms of human intelligence. 

So, whatever may be the future, the science of administra- 
tion will be an essential instrument of human welfare. To 
overthrow by violence any form of government is mere 
child’s play as compared with the tasks of administering the 
functions of a Great Society, Lenin and his followers found 
it comparatively easy to pull down the weak political struc- 
ture bequeathed by the Russian bureaucracy to the Kerensky 
government. On the morning after the revolution the Boishe- 
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vists had possession of all the trappings of power — the army, 
the railways, the public buildings, and machinery of state; 
but although wearing the robes of power they were power- 
less. Where did they then turn? To the science of adminis- 
tration, including the Taylor system, the experience of Ameri- 
can capitalism. In other words, administration — ^not the sword 
— is the key to enduring power in the Great Society. 

It is evident from all that I have said about administration 
that the subject appeals to the constructive rather than the 
critical mind, to the spirit of action rather than of negation. 
It is true that the methods of research in technical adminis- 
tration must be as critical as those of natural science. The 
data of administration must be as rigidly scrutinized as the 
data of chemistry or mechanics; but the nature of the 
science is essentially constructive, because it deals with pro- 
ductive processes. It deals with the most extraordinary 
phenomenon of the universe, the apparent struggle of life 
toward form, balance, organization. No doubt administra- 
tion may be made to serve the pui’poses of destruction, but 
surely that cannot be its chief end. If it is to be, then the 
Great Society is a Great Illusion drifting temporarily between 
original chaos and future ruin. Even if that is so, it seems 
nobler in mind to co-operate with forces that move toward 
order and mastery than to cultivate the barren field of 
negation. But I admit that tliis may be a matter of tempera- 
ment rather than of metaphysics. 

Whatever may be the future of property and politics in 
the Great Society, we may be sure that there will be a huge 
mechanical system of production and distribution. The 
sword may destroy them but it cannot set them in motion. 
Only administration can do that, administration broadly con- 
ceived and informed by an understanding of the social as 
well as physical processes. 

If that is true, and it seems to be true, then research and 
education in the field of administration present some of the 
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most interesting and attractive activities o£ our age. The tasks 
before those who take this view are manifold in character. 
Natural science, politics, and ethics must be united. The ad- 
ministrative problems of the Great Society must be explored 
in every direction. The structure and functions of public 
and private corporations must be analyzed. The experience 
of private economy must be used to illuminate the problems 
of public economy. Administration must be conceived as a 
science of organizing and directing human forces at work 
on material goods. While detailed researches are being car- 
ried on in every field of administration, public and private, 
synthetic minds must be at work generalizing from specific 
conclusions. In a word, a science of administration must be 
constructed — not a dogmatic science but a growing experi- 
mental science. 

As the science develops, education in die subject must 
keep pace. The importance of the subject and its elements 
can be made a part of the intellectual possessions of every 
student in the domain of public affairs. Careers will open 
to those who care to make a life profession in the field of 
administration. Training schools in public and private ad- 
ministration, instead of being separate as at present, will 
be united. The spirit of the Great Society will penetrate 
both. A knowledge of and interest in the social results of 
industry and administration will give understanding to 
those who work in the public and the private fields, which 
are closely related in fact, and economics and politics will be- 
come Political Economy again. 

The National Institute for Governmental Research 

I may now give rein to my imagination and draw a picture 
of a National Institute for Governmental Research. It will 
have the dignity and position now attached to our institu- 
tions for research and training in the science and art of war- 
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fare. Is this too great a claim or assertion ? It may well turn 
out that the science and art of administration, so indispens- 
able to a Great Society, will prove to be the one division of 
thought and activity that can save it from dissolution through 
social and international conflicts. 

Let me give a picture of this imaginary institute. It will 
have its plant of great buildings. One part will be a mechani- 
cal museum in which will be exhibited the machines, models, 
pictures, charts, and diagrams of the mechanical devices for 
all branches of public administration. Here the fruits of the 
inventive genius of the world will be assembled. Actual tests 
of devices will be made on a scientific basis and results 
recorded. The ofiicials of the humblest city or village, or any 
other subdivision of government, will be given an oppor- 
tunity to discover quickly what mechanical devices and ma- 
terial goods are placed at the disposal of public agencies. 

The second part of the institute will be used for research. 
It will have a library of the technical books and periodicals. 
The recorded experiments of all countries will be here classi- 
fied and noted for reference. At any time any student of any 
problem could find here the recorded experience of all 
countries in his particular field and could receive guidance 
as to the prosecution of further researches. Work in books 
will be supplemented by practical observation and ex- 
perience. 

In addition to the library, the institute will have a staff of 
specialists in such problems as public safety, public health, 
public works, social welfare, institutional administration, 
finance, accounts, and statistics. Each specialist will be an 
experienced worker in his field, not a mere academician. He 
will be given an opportunity to travel in other countries and 
to observe the technical methods employed there in his do- 
main of activity. He will make researches, publish his obser- 
vations, and serve as an adviser to public authorities. 

A fourth part of the institute will be a bureau of service. 
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The function of this agency will be to give advice and render 
technical services to any public officer or government that 
may require assistance. 

Finally, the institute will have a training school for stu- 
dents who are planning to embark upon administrative work, 
in public or private service. So the accumulated experience 
and knowledge of the specialists in the institute will be 
transmuted into the living word — into enlightened human 
activity. 

! To sura up, the institute will place at the service of society 

the wisdom and experience of mankind in the solution of its 
administrative problems. It will be the chief center for ad- 
vancing the science of administration — the science indispen- 
sable for the success and perpetuity of the Great Society. 

' Administration as a Science 

' The term “science” of administration has been used. There 

1 are many who object to the term. Not long ago one of the 

[ most distinguished British writers on government and poli- 

F tics ridiculed the idea in my presence. He said that there is 

I no such thing as a science of administration, that trying to 

! teach it is folly, and that the very notion of training anybody 

i in it is ridiculous. 

I Now if by “science” is meant a conceptual scheme of things 

i in which every particularity covered may be assigned a 

mathematical value and all particularities covered and in 
r process may be exactly expressed in a differential equation, 

j then administration is not a science. In this sense only astro- 

I physics may be called a science, and it is well to remember 

1 that the mechanical laws of the heavens tell us nothing about 

i the color and composition of the stars and as yet cannot ac- 

j count for some of the disturbances and explosions which 

1 seem accidental. 

If, on the other hand, we may rightly use the term “science” 



164 PUBLIC POLICY AND GENERAL WELFARE 

in connection with a body of exact knowledge, derived from 
experience and observation, and a body of rules or axioms 
which experience has demonstrated to be applicable in con- 
crete practice, and to work out in practice approximately as 
forecast, then we may, if we please, appropriately and for 
convenience, speak of a science of administration. It is as 
much a general science as economics or psychology or bi- 
ology, more of a science than history or politics. The Oxford 
English Dictionary tells us that a science is, among other 
things, a particular branch of knowledge or study; a recog- 
nized department of learning. 

The more modest writers of distinction among contem- 
porary scientists, such as E. W. Hobson, have surrendered 
tire mechanical materialism of the mid-nineteenth century, 
which insisted that all things — both physical objects and or- 
ganic life, including human beings— are subject to law and 
can be described in mechanical terms. They do not deny that 
all things material and human may be subject to law. They 
just honestly confess that they do not know it. They are con- 
tent with finding what they call “deterministic tracts” of 
matter and force which may be correctly called deterministic 
sequences. The engineer deals with such a tract when he 
takes a given volume of water at a given elevation and directs 
it downward against a given type of water wheel geared to 
a dynamo. His science enables him to determine in advance, 
by a knowledge of the factors involved, that the operation 
will produce a given result which can be counted upon with 
decided as.surance. Scientists also proceed by analysis and 
classification, and some of their sciences have not advanced 
very far beyond die stage of classification. Even that is use- 
ful, We use classifications when we choose ginger ale instead 
of corn whiskey. 

I should myself prefer to limit the term “science" to bodies 
of knowledge which are wholly deterministic in their rules or 
axioms. But the human race, as demonstrated by the die- 
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tionaries, persists in using the term “science” in its etymolog- 
ical and broader sense. I bow to the verdict of usage, and, 
moreover, I find no word more convenient and exact than 
the term "science” to cover the body of knowledge and 
practice called “administration.” 

I have said that administration is as much of a science as 
economics. It is, in my opinion, far more of a science. 
Economics has been and still is primarily descriptive. It seeks 
to describe the actual economic conduct of vast masses of 
human beings operating within and between nations and 
the movement of such phenomena as prices, wages, and ex- 
changes. The calculations of the economist are constantly 
subject to the violent changes introduced by politics- 
changes which are unpredictable and incalculable. The Eng- 
lish body of economic knowledge is not very applicable in 
Germany or Russia. Moreover, the economist is not an 
operator. He does not operate railways and factories, testing 
out his theories in practice. He is not at all concerned with 
the concrete problems of starting an operation or system. 
Save in rare cases, the economist is a mere observer. 

The case of administration is different in fundatnentai 
respects. The economist is dealing with what is sometimes 
called, erroneously, I chink, a natural order of things, at least, 
with things that operate, it is said, unconsciously and auto- 
matically. The administrator is more like the engineer who 
constructs a power plant, tlrat is, he is concerned with the 
realization of conscious human purposes by the conscious 
use of human beings and materials. It is true that the mere 
student of administration may be just an observer, but he 
does not merely observe natural, unconscious, and automatic 
operations. Ele observes the formulation of human purposes, 
consciously and deliberately, and operations designed to 
effect given results. And he sees calculations of results in 
advance realized later in practice with a high degree of ap- 
proximation. The degree of approximation between advance 
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calculations and results is not often, if ever, as exact as in 
the case of a hydroelectric plant, but it is constantly exact 
enough for practical purposes. 

In other words, there are in administration tilings anal- 
ogous to, if not identical with, the mechanical tracts or de- 
terministic sequences of physics. If, for example, it is decided 
by government to accomplish the purpose of providing com- 
pensation at given rates for men and women employed in 
industry who sustain injuries in connection with their occu- 
pations, the administrator can, like the engineer, estimate 
in advance the probable cost of such a design, indicate the 
types of officers and employees necessary to administer die 
design, and the administrative procedures appropriate to the 
whole process from beginning to end. And, as in the case of 
the hydroelectric engineer, the administrator later sees the 
results of his operations and can compare them with his 
advance estimates. There are more variables and incalculables 
in human affairs than in hydroelectric affairs, but even so 
administration achieves predetermined results with an ap- 
proximation which is often amazing for its exacUiess. If 
administrative designs and estimates were not realized in 
practice with a high degree of exactness, both industry and 
government would collapse. 

Growth of Administrative Research 

And if the experience of natural science is any guide, 
then as the science of administration advances, we may 
reasonably expect it to take on an increasingly determinisdc 
character. As research, scientific societies, and the exchanges 
of knowledge and hypotheses by natural scientists have ad- 
vanced the exactness of knowledge in the domain of natural 
science, so we may expect research, administrative societies, 
and die exchanges among administrators to advance the 
exactness of knowledge in the domain of administration. 
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Already, we may truly say, we have an enormous body of 
exact and usable knowledge in the domain of administration. 
It would be easy to list thousands of volumes and articles on 
the subject, from the hands of high competence. I have seen 
this body of literature grow from a few items in 1898 to an 
enormous mass in 1941. Every informed and competent per- 
son in the field of administration knows this to be a fact. 
During this period I have seen the number of research work- 
ers increase from a mere handful to hundreds, This is a fact 
also, at least for informed and competent persons. During 
this period the opportunities for lifework in administration 
have multiplied many times. This is also a fact, for informed 
and competent persons. I dare say, though I shall not try 
to prove it, that the body of exact literature in administration 
is many times larger than the body of exact literature in 
natural science when Bacon, Galileo, and Newton began the 
revolution in natural science three hundred years ago, and 
is at least as exact as the literature of history, politics, eco- 
nomics, and classics, now widely used in our colleges and 
universities. During tliis same period I have seen the number 
of societies and organizations among administrators, local 
and general, increase from nothing to fifty or sixty. 

Now anything that is known can be communicated, can 
be imparted to youth. In other words, this body of adminis- 
trative literature can be taught to young men and women; 
perhaps also to the aged, if they are not hopeless. And it is 
possible by tests to discover whether or how far the process 
of communicating and imparting administrative knowledge 
has been successful, not precisely in all cases, but certainly 
as precisely as in any of the subjects dealing strictly with the 
humanities. Moreover, and this is highly important, young 
men and women who have more or less mastered the princi- 
ples, maxims, and axioms of administrative science can now, 
by what is called in-training, fortify their formal knowledge 
by living experiences in and witlt administration. There is, 



i68 PUBLIC POLICY AND GENERAL WELFARE 


then, a science of administration, in the sense in which I 
have used the term, and it can be taught, learned, and used. 
There is nothing in anything that determines whether it must 
be taught in universities, but if universities have a warm and 
living interest in the future of our government and civiliza- 
tion, they will teach it, and public officials and politicians 
will take note of it, profit by it, and improve the public 
services as a result of it. 

In speaking of training in administration, I have referred 
to young men and women. I should like to emphasize for a 
moment the training of women, for I know that men always 
give enough attention to themselves and to praising their 
own works. I am not going into any senseless arguments 
about equality. I shall merely refer to a few known facts. 
Every person who has ever had charge of an administrative 
office knows from experience that there are usually two or 
three women around who supply him with a large amount of 
his current information, often help him make decisions, and 
carry on while he is playing golf or spending three hours at 
lunch. Those who are familiar with the history of adminis- 
tration are aware that, despite opportunities decidedly 
limited, many women have made distinguished contributions 
to public service in America. I may cite, for example, Ella 
Flagg Young, who headed the public schools of Chicago 
from 1909 to 1915; Dr. S. Josephine Baker, whose work in 
child hygiene in New York is an open book for those who 
have eyes to see; and Mary M. O’Reilly, who mastered the 
administration of the United States Mint. That women 
have many administrative qualities of high order is a mat- 
ter of common knowledge. That they are peculiarly fitted 
for certain types of administrative work is also well known. 
If we are wise, the public services will draw fully upon this 
great reservoir of intelligence, loyalty, and competence in the 
years ahead, especially when we begin to use all our re- 
sources instead of fighting over jobs. In our thought of 
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training for public service, we shall do well to break the 
path for this achievement. 

Besides extending our training in the science of adminis- 
tration, we must increase our provisions for research in ad- 
ministration. We must do this in our universities, special 
institutions, and in the great divisions of government I 
shall refer particularly to the last. Slowly our administrators 
and politicians are realizing the importance of research and 
planning as adjuncts to the successful administration of any 
complicated affairs, especially where constandy changing 
circumstances alter the situation. From the very beginning 
of scientific management, advance planning has been deemed 
the clue to successful results, and research has been deemed 
indispensable to planning and execution. Great administrators 
and students of the subject know how vital this is to effec- 
tive administration, and I need make no exposition of the 
topic. As administration becomes more and more scientific, 
that is, as it advances in exactness of projection, forecast, and 
results, it will raise planning and research to a top position 
in thought and practice. Natural science and technology have 
done this with amazing effectiveness. Without the inquiry 
into relevant facts and without the blueprint, they would be 
on the level of astrology. 

One more phase of the subject and I have finished. From 
die establishment of the Royal Society in England in the 
seventeendi century to the present, with increasing emphasis, 
it has been demonstrated that societies of scientific workers 
have contributed to the advancement of science in every 
direction. They have provided formal exchanges of knowl- 
edge and hypotheses. They have afforded opportunities for 
the contact of individuals, which is a vitalizing stimulus to 
individual activltie,?. They have enlisted public interest in, 
and support for, scientific work. Already various associations 
of persons interested in administration, private and official, 
have been formed in the United States and have proved tlieir 
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usefulness. A society concerned with administration in itself, 
as distinguished from the administration of pardciilar 
functions, such as highways or public health, has been 
established. It does not neglect the specific and die concrete, 
but concentrates on the development of the methods, pro- 
cedures, and axioms common to all branches of the public 
service, and by rigorous general thinking stimulates and 
guides thought about single specialties. It serves the science 
of administration as scientific societies have served natural 
science. 

In all this I have not been unmindful of the great context 
of history and civilization in which administration works. 
I am not among those who profess to find the simple causes 
of national grandeur or sublime civilizadons or the decline of 
nations. But I do observe in the histories of Greece and 
Rome records which show that the incompetence of ad- 
ministradon and the breakdown of administration accom- 
panied the disintegration of the state and civilization. And I 
am sure that, if we are to bring our resources, skills, and 
powers into full and noble use, if we are to build a public 
and private economy that can sustain an enduring society, 
if we are to provide the condidons necessary to the full 
flowering of civilization in America, we shall have to rely 
upon tlie constant advancement of administrative science. 
Thus we may be worthy of our heritage and our opportuni- 
ties. 



Epilogue 


iiiE foregoing statements of facts and opinions, although 
many of them may be called fundamental, do not cover, 
of course, all the institutions, practices, habits, customs, and 
ideas which may be regarded collectively as the American 
system of government. In the nature of things this must be 
so. Nor, it is probable, can any person, no matter how well 
informed, describe this system in its fullness exactly as it is. 
Words may, more or less precisely, describe practices as they 
are, but they cannot convey to the reader the sentiments, 
motives, and intimate knowledge of the practitioner him- 
self. Words carefully chosen do convey ideas, with more or 
less precision, to persons competent out of study and knowl- 
edge to reproduce these ideas in their minds. Yet the exact- 
ness is not the kind of exactness that appears when a three- 
foot model of a hundred-foot machine is made with mechani- 
cal conformity to the original. This is another way of saying 
that no book on government tells tlie whole truth and 
nothing but the truth about any system of government, for 
government is life, not mechanics. 

Even so, it is my conviction that the statements made in 
the preceding pages, directly or by implication, deal with 
essentials of the American system, which are requisite to 
any informed understanding and discussion of it. And such 
informed undenstanding and discu.ssion were never more 

m 
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material to our national security and advancement than at 
this present hour in world history. On every side the Ameri- 
can system of government is under attack by powerful ene- 
mies and sometimes by pretended friends. It is said, for 
example, that democratic institutions and constitutional 
practices are obsolete, that government by sheer force under 
a dictator raised to power by violence is a better system, the 
last and final form of government for mankind. Indeed, it is 
predicted by a few writers, with a kind of omniscient assur- 
ance, that the American system is on its way out and that 
some form of dictatorial authority is soon to be established 
here. 

Any reader can without difficulty find at hand a number 
of such dire prophecies. They have, in fact, appeared at 
nearly every stage in the development of the United States 
from 1776 to the latest hour. During the Revolution vocif- 
erous Tories were sure that Americans could not govern 
themselves and would return to a monarchy or fall under a 
despotism of some kind. Di-sgruntled Federalists saw the 
end of the world when Jefferson was elected in 1800. South- 
ern Confederates, claiming the Constitution for themselves, 
charged Lincoln with destroying it and erectiirg a sort of 
Caesar’s empire on its ruins. Any person familiar with 
recent newspaper headlines can easily compile a catalogue 
of such confident predictions, usually based on the ex- 
perience of Europe or Asia. 

While it is always well to be on our guard against perils 
within and without, it is equally appropriate that, in dis- 
cussing European experiences, ideologies, and political phi- 
losophies, we should distinguish between the history of 
Germany or Italy, for instance, and the history of the United 
States. Americans have had more than two hundred years 
of experience in self-government. American institutions are 
rooted in practices, customs, habits, sentiments, and ex- 
periences far deeper than mere constitutions and legal ex- 
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pressions. Never in their history have Germans or Itahans 
had political experiences paralleling those o£ the Americans 
and in similar conditions of economy and social life. Never 
in all their history have the Germans made a revolution 
against authority imposed upon tltem by force; the so-called 
revolution of 1918 was merely a passing war phenomenon. 

It is this deep-rooted experience, historical and practical, 
which distinguishe.s the American system from all forms of 
dictatorial government. Efforts have been made here from 
period to period to apply dictatorial methods. In their des- 
peration, Federalists tried to suppress all criticism by rush- 
ing through the Alien and Sedition Acts. The Jeffersonian 
upheaval of 1800 repudiated them. During the Civil War, 
dictatorial powers were exercised in various respects, and the 
permanence of despotism was predicted, but at the close of 
the conflict constitutional government supplanted military 
government. Immense powers were conferred upon Presi- 
dent Wilson during the World War and often exercised 
with needless severity, but abuses of power were attacked 
even while the war was raging and at the conclusion of the 
.struggle hysteria receded and constitutional processes were 
restored. 

It is against the tenacity of American experience and prac- 
tice that the smooth phrases of the new ideologues must be 
measured, if knowledge, as distinguished from mere rhetoric, 
is to be the aim of study and the basis of action. The frenzied 
and thoughtless are always prone to fly from evils at hand 
to greater evils which they cannot imagine until a more cruel 
fate has closed in upon them. They contrast the reality which 
they know with the soft moonshine of their dreams, only to 
find reality with them on the morning after their “day.” But 
the wise potter who would fashion a new vessel knows the 
clay with which he has worked and must work. 
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